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purpose by the tolls he is entitled to levy antl on his ceasing
to avail himself of his right to collect tolls under the patent.

3. That if he is not able to collect enough to keep the locks
iu repair an<l he collects no tolls his obligations to keep the
locks in repair also cease, although technically his patent might
have to be cancelled to make his position legally invulnerable.

4. That the insuffrciency of the tolls eppears to be estab-
lished, but if it is doubtful an inquiry should be directed.

5. That similar observations apply to tle stanch.
6. That both Farwell J.'s juilgment and the order of the

Court should be variecl in accortlance wiih these views.
7. That as each party has claimed too much, each should

bear his own costs here and below.
That is the order I should propose, but the order of the

Ifouse will of courss be that proposed by *y noble and learnecl
friend Lord Macnaghten. I will, however, add the remark
that it is obvious that iu any dew of the case if the Ouse is
to be mainiained as a public navigable river a special Act of
Parliament must be obiained.

Judgment of Faruell J, and, order oJ the Court of
Appeal reaerseil ; respondents' cross-appeal
crnd action, clistttissecl uith costs botlt, here
attcl belotu: ca,xcse rentitted. to the Cltancertr
Diaision.

Lords' Jotnttals, August 5, 1904.

Solicitors ; Battett, Pro.futt & Scott; Peacock & God.darct, fot-
J, Percy Maule, Hu,ntingdott,
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Tr u,st-Cl ntrch- Iclenti tg- F undamental Doctr i nes_Limits lo p ower

of Union,

, 
Tbe iilentity of a religious community clescribeil ns a Church consists in

tbe identity of its doctrines, creeds, confessions, formularies, and tests.
The bond of union of a Christian association may contain a power io

some recognised body to cootrol, elter, or modify the tenets or principles
at onc timo professed by tho associatiou; bu[ the existence ofeuch o
porvor must be proved.

The denomination of christisns rvhich cailed itself the }.ree church of
Scotland was founded in 1848. It consisted of ministers and laity who
seceded from tho Established Church of Scotlrnd, but who professed to
carry with them the doctrine and system of the Dstablished Churcb,
ooly freeing themselves by secession from what they regardecl ei
interference by the State in matters spiritual. Two main fund.smental
doctrines 

_ 
which the appellanis, the minority of the Freo Church,

asserted that the secederg in 1848 carried with them ond issued in their
Claim, Declirration, and Protest to their supporters aud benefactors in
that year to stand for all tirne .u.ere tho Establishment principle, and
tle unqualified acceptance of the lVestminster Confession of Faitb, and
they f.rther asserted that these doctrineg wer€ part of the constitution of
the Churcb and could. not be sltered, In fg*g and subsequeut yearr
the response to the appeal for funds.!vas most bountiful, and the-Freo
Cburch was endowed by the liberality of its members, the property being
secured under what was called a ., Model Trust Deed.,' f,o. Lony y.ari
efforts had been made to bring about a union between the Free bhurch
and the united Presbytcrinn church, arso seceders from the Establishecr
Church, but a Church piedged to disestablishment. fn 1g00 Acts of
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thel\'estminster Confession of Faith in its entirety. The Act of Union Ie ft

ministers and lcymen free to hold opinious as regards the Establishment

principle and the predestination doctrine (io tho lYestminster Confession)

as they plecsed. The responileots contendeil that the Free Church hail

full power to change its doctrines so long as its identity was preserved'

The oppellrnts, a very stnall minority of the tr'ree Church, objected to thc

unior, maintainir:g that the Free Church ha<l no power to chnnge its

originrl doctrines, or to unite rviih a body which did not confess those

doctrines, and they complained of a breach of trust inasmuch as the pro-

perty of the Fres Church was no longer being used for behoof of that

Church. And they brought this action in the naue of tbe General

Aseembly of the Free Church, asking subsiantially for a declarator thst

they, as representing the Freo Church, wero entitled to the property:-

-Beld, reversing the decision of the Second Division of ths Court of

Session (Lords Macnaghten and Lindley dissenting), that the Establish-

ment principlo anil the \Yeetminster Confession were distinctive teaets

of the Fres Church; tbat tho Free Cburcb ha.il no power, where property

was concerned, toalter or vary the doctrino of the Church; that there

wos Do true union, as the United Freo Church hail not preserved its

ideatity rvith the Free Church, not baving the same distinciivo tenets;

aod that the appellants vere entitled to hold for behoof of the I'res Church

tho property held by the I'ree Church before the union in 1900.

By Lord 1\Iacnrghten : (1.) Thai the Free Church vhen it came into

eristence claimed the power of altcring and amending its Confession of

Iaith, ancl accordiugly could' declare the Establishment ptinciple an opeD

cluestion,. and could relax tl.ie siringency of tho formula required from

ministers and others; (2.) thot provision for erpansiou and developrnent

was part rnd parcel of the original trust uniler which the Free Church

funds hatl been collected, and that there hacl been no breach of trust.

By Lord Lindley I That any interpretation of tire Scripture or of the

suboralinate standards boni fide adopted by the General Assembly of the

Free Church, and held by them better to erpress the doctrine intended to

be expressed by the ianguage used in tho Confession, wss Dot beyond the

power of the Froo Church, and that there was no breach of trust.

Appr.tr,s against decisions of the Seconcl Division of the

Court of Session, Scoiland' (1)

The appellants in the first appeal were omce-be&rers anil

certa,in members of the General Assembly of the Free Church

who rernained in the Free Church at the union (mentioned,

below) with the Unitecl Presbyterian Church in 1900; and,

secondly, the members of a committee empowered by the saicl

Assembly to sue on its behalf.
The action was brought against three sets of defendants,

rilho were the respondents: (1.) the old genera,l trustees of H.L,(gc)
the Free Church before the union_that is to say, those who reo,tbeld the General Chlrch property b"f*; 1g00; (2.) certain Fu"fro".rp_"tt:lt claiming to be general trustees after the union for or'-scorr,eso
the unired Free church, and as such 

"r";*i.f"r";; ;; ^s$n'"H",
behoof of the said Church the whole fropu.r, of the Free o""lro"oChurch so far as vested in the general tri.tuu, of that Church <r,-"iil.^'
in october, 1g00; (8.) 

.ihe nroa"r"to",- ofhce-bearers, and lr.^c]rsrrn
members of the General Assembly of the united Free church ro'rr*".
and its commissioners. 

a rvv vlurlu
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These appeals arose out of the union between the FreeChurch of Scoiland and the United presbyterian Church in1900. These Churches were both presbyterian Ch;.;;;neiiher of them were connected with the State, and under thounion the churches were united under the n&m€ of the uuitecrFree Church of Scotland. In the Free Church the union wasapproved and passed by a majority of 648 against 27 in then'ree Church Assembly_the Supreme Court of the Church_brr October g0, 1900. fn the United presbyterian Churchthe 
.uniou was agreed to unanimously. A small number ofministers (24 out of 1100) and a larger number of laymen_that is, ofrce-bearers ancl members, Lost of them residentin the Eighlands-disapproved of inu union and refused toenter fhe United Free Church. They were the appellants andpursuers in the first appeal, and they claimed. tnat tney ana

,those who adhered. to ihg- ulon" rupr"sented the Free Church
. of Scotland, s,nd were alone entitl.a to ll" whole funds andproperty of the Free church which were he*r for behoof ofthe 

-Church by its general trustees, who were the respond.entsin the action, namely, Lord Overioun and others. The firstappeal was concerDed solely with the property of the Churchas a whole.
Upon the formation of the union large majorities of thecongregations adhered to the minoriiy ii the;Assembty anidesired to continue the worship ia their churches in connectionwith the tr'ree Church, anil ihey refused t" ,_;;;;;;il;

churches to the Uniied Free Church. Thereupon the GeneralAssembly of the United tr'ree Church and its. Moaeratora. c. 1$04. 3 2 N
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(1) (1e02) 4 F. 1083.
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form or another of the work of the Free church as associated E. L. (sc.)
in 1843. The appellants sought declaratory conclusions :_ r90*
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H. r,. (sc.) brought astions against the ministers and others to oust these

190+ ministers, &c', antl obtain possession of the churches' Of these

lrss;A(rncu actions at Ieast five had been raised in t'he Court of Session'

"?8:ffili" ancl four vere decided on the same clate as the first appeal' An

Assarruv or) appeal ro tbis llouse was taken in one of these four actions'

o""hoox which was the second appeal (1)' the appellants being the Rev'

1r,ri). D. M. I{acaiister "o. 
o1U"r, (defenders), and the respondents

Itl.rcrrustnn 1po.r..u.rj, n. tooog and J' Ilarvie, acting trustees' in whom the

yo.jnc. Free Buccleuch ancr Greyfriars churoh, Edinburgh, was veste'I,

ancl also in" lloa"iutor of the Geueral Assembly for tbe time

being. The action related to the Free Buccleuch and Grey-

iriars Church,'whicb' prior to the alleged union'trelonged to

" 

'' '' ' the Free Church' The appellants disapproved of-the union'

anci were not members of the United Free Church' but they

had continuecl to retain possession of the Church and refused

to recognise the right of tn" respondents' The respondents

alleged that under the Model Trus! Deed the property was not'

held by the congregation as a congregation' brrt was held by

the trustees for it only as a congregation of the Free Church

or any 
""ii"a 

body oi Christians; and they contenclecl that if

theac t ionof theFreeChurch inenter ing in to theun ionwas
valid it follored that the property in question was held for

behoofo i theUni tedTreeChurcbandsub jec t to theregu la .
tions and directions of its Geueral Assembly' The appellants

denie<I ;"; 4", became subject to the ecclesiastical jrrrisdic-

tion of ii" nanb"tgtL Presbytery of the Unitecl Free Church'

and insisted that iis jurisdiction was void and ineffectual;

and that the only grouncl put forward to erclude them from

por."rJo of the coigregational buildings occupied' by ttrem was

' their ,"to'"t to depait from the principles and stantlards hereto

consi'tently profeised by them in 
"o**oo 

wiih the whole

- Church, o' io 
"otu' 

into a union which they regartleil as

destru",i"" "f 
the ideniity of the Church to which they had so

long belonged' In the first appeal the property consisted of

realestateofconsiderablevalr iJandofpersonaltyamounting
to oo"' 1,000'000''' which were the results of gifts or bequests

tn" p'oa"tt of collections devoted to the promotion in one

(1) See [Ini,ted' Free Church v' M'Iver' (1902) 4 F' ]'11?'

(1.) That ail property vestecl as at October 80, Lg00, in the Fou.|fi"o.u
general trustees of the frree Church appointed uncier variou, on Scorr,.rr..o
Acis of Assembty of thar Church *"ru *r[i]" 

"J 
hil";; 

".!:il:]^.l;them for behoof of the Free church, and that no part thereof oo"lroo,r
could be lawfully diveried to the use of any other association Gj)
of Christians not maintaining the whole fundamental principles lr.rc*rs::na
embodied in the constitution of the Free church without the voll*n.
consent of the said Church, or, at least, without the unanimous
assent of the members of a lawfully convened General Assembly
of the Church.

i:,', (2.) That the United tr'ree Church was as an association
associated under a constitutioa which did not embody nor
provide for maintaining intact the whole principles which. were
fundamental in the constiiution of the Free Church.

(3.) That the United Free Church had no right, tiile or
interest in any part of the property in question.

(4.) Thai forme.members of the Free church of scotlancr
who had adhered to the united Free church had thereby lost
all beneficial right to such property saving only indefeasible
vested interests.
.. (5.) That the respondents vesteil in the said property could
not lawfully apply the same for behoof of the United Free
Church or its members.

(6.) That the appellants and those aclhering to and lawfully
associated with thern lawfully representeil the Free church of
Scotland, and were entitled to have the whole lands, property,
sud funds applied according to the terms of the trusts unon
which they were respectively held for behoof of themselves ind
those adhering to and associated with them as constituting
the true and lawful Free Church of Scoiland; and that ihe
respondents uncler whose control the said lancls, &c., might be
for the time being were bound. to hold ancl apply the same for
behoof of ihe appellants and their foresaicl, and subject to the
lawful orders of the Gcneral Assembly of the Free Church, and
to denude themselves of 

'the 
whole of the said lancls, &c,, in

fovour of the general trustees nominatecl by said General
3  2 N 2
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in ony tyme heireftir title or ryto bo

tho said bischopo of Rome or his sait

to ony thing within this realme under

the panis of barratryo, . . ."

(3)  1560, c.  3 (?homson i i .  535):

" The thre Estaitis of Parliament hes

annullit and declarit all sik actis nrsid

in tym:s bipast not aggreing rvith

H. L, (so.) Assembly or its commission, subject always to the trusts upon

le04 which the said laucls, &c., were heltl for behoof of the Free

Fuuiironr,, Church of Scotland as at October 30, 1900. Alternatively to

,.ij:lt"""l)t these declaratory conclusions, cleclara,tor was sought that the

er'ri""ii'"-O appellants and those adhering to them by declining to adhere to

o""l"ooo the association kuown as the United Free Church of Scotland,
(LonD)' 

anil by electing to maintain themselves in separation therefrom
Il.rcer.ntnr as an association or body of Christians under the name antl

you."c. distinciive principles of the Free Church of Scotland, had not

l o s t o r f o r f e i t e d a n y r ' i g h t s w h i c h t h e y h a d a b o r p r i o r t o
Ociober 30, 1900, in the saicl lancls, property, and funcls, but were

entitled to the use ancl enjoyment thereof (subjeci to the trusts

affecting the same) eiiher by themselves or along with such of

tbe respontlents as being formerly members of the Free Church

had associatecl theruselves &s members of the United Free

Church, or others having right thereto or therein, and that in

such proportion and upon such conditions as might be deter-

mined in the course of the process. The appellants also asked'

for interdict, and if necessary for reduction of the pretended

Acts passed by ihe Free Church antl the United Free Church

on October 30 and 31,1900.
It is necessary to give some historical facts. Queen Mary

of Scoiland succeealeal as an infant in 7542, and during her

minority the first movemeut lor reformation commencetl. This

was for some time under the control of the persons called

tbe Lords of Convention. In 1557 the first Convention was

signecl, and. in 1560 Knox's Confession was adopted by the

Estates of Parliament. (1) The Confession aitributed to

John Knox was included in the Act of 1560. In the same

year Papal jurisdiction was s,bolishetl (2), ancl all statutes

favouring iclolatry and superstition rescinded. (3) Then tho

(1) See Appx. A, P. 723.

(2) Act, 1560, c. 2 (Thomson ii.

534): " Thairfoir hes statuts anal

ordrinit that the bischope of Ilome

hais na Jurisdiclioun nor autoritie

wi lh in th is rer lme in tYmes cuming:

and thll nrns of our saidis soveranis

subjectis of this realme sute or desire

A. C. AND PRIYT COUNCIL.

Mass was prohibiiecl. (1) Knox's Confession was the Confession E. L. (So.)
of the Church down to 1647, when the Westminster Confession leo+
was adopted. In 1563 (c. 8), although no Church was yet estab- rro""'T,oncs
blished, ministers were enilowect (2), anrl so early as 1561 the "iffllliy
ministers were put into possession of incomes (Acts 1567, Ajsuuuv or)
c. 10; 3 Thomscn's Acts, 24). In 15GZ Queen Mary resigned o"rlroox
in favour of her son James, ancl in that year, owing to doubts 

(""3)

as to the validity of the previous Acts (l\Iary being absen6 *6 }rec,rr.rstrnl

that clate from tbe kingdom), the Scottish Parliament passecl yosNc.

several important Acts, in which James confirmecl the Act
abolishing Popery (1567, c.3), anrl rescincled all Acts favouring
idolatry, and repeated the Confession of Faith (1567, c. 4). (B)

52L

Goddis ,rorcl and now contrair to the
coufessloun of oure fayih according to
ttre srial word publist in this parlia-

ment to be of nane avalo force nor
effect' . . .tt

(1)  1560, c.  4 (Thonison i i .  535):

"And present l ie notwi thstandiog the
reformatioun :rlready maid occording

to Goddis word yeb not the less thaic
is sum of the same papis kirk that

stubburnlie perseveris in thair wickit

Idolatrio Sryanil }Iess anil baptizaud

conformo to the papis kirk prophanand

thair throw the sacrambntis foirsaidis

in quiet and secreit places llegardand

thair throw nather Goil nor his holie
word Thairfoir it is statute and ordanit
in this present parlianeai tbat la
maner of person or personis in rny
tymes cuming administrat ony of the
sacramentis foirsaidis secreitlie or in
ony uther maner of way bot thai that
are admittit and bovand porver to tbat
effect and that na maner of person
nor personis Bay mess lor yit heir
mess nor bc present tbairat under the
pane of confiscatioun of all thair guids
movable and unmovable and puneis-
s ing of  their  bodeis at  the discret ioun
of the magistrat. . . ."

(2)  Act  15t i3,  c.  8 (Thomson i i .
539;: " That, thay that ar appointit

or  to be appoint i t  to serve and ministor
at ony kilk witbin this Realme heve
the principall mans of tho persoun or
Vicar or samekill tbnirof as srlbe
fundiu sufficient for staiking " (namely,
rccommodating) ., of thame to the
effect that thay rnay the better await
upon tbe charge appointib ancl to be
appointit to thame cluhidder the saialis
gleibis be set in ferv or tak of befoir
or Dot or that ane ressonlbill and
sufncieut houe be bigeit to thame
besyde the Kirk be the lersoun or
Yicar or uthers havand the saidis
mansis in ferv or laugtakkis. . . ."

(3)  1567, c.4 (Thomson i i i .  14): -

"Anent the annul l ing of  the act is  of
Parliameat maid agaois Goddis
lYord, and. nantenance of idola-
trie iD ony tynee bypast.

" And for escherving of sic incon-
venientis in tyme curniog, the thre
Estatis of Parliament hes annullit and
declarit all sic actis maid in tymes by
past, not aggreing rvith Godis word
and norv contrare to the Confessioun
of faiih according to the said worde
publist in this Parliament to be of
nane nvaill, furce nor effect, . .
the coutravenaris of the samin aot
in ony time heirafter to be puneist
according to the Larvis, Of tho quhilk
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E. L. (sc.) Thcn in 156? (c' 6) (1) the Churcb was established; and the

le04 next Act (c. ?) (2) defined the jurisdiction of the church. Then

trnuJ&uu.,, followed the Coronation Oath, 1567 (c' 8') (3) In the same year

"),i:-o:11)u was passecl an Act bearing on the jurisdiction of tbe Church. (3)

elTi'i:'lli.> ln tSlZ (c. B) an Act n'as passed which required subscription

g""flro., to the Confession, and gave the Church jurisdiction as a Church
("r-t). Court (3), and another sanctioneal Church excornmunications-

ll.rc.rr,rsrsn 1572 (c. 14) (3)-and afforded a civil sanction to the church's

""k" 
Censure Acts, 15?2, cc. 4 and 14' (3)

a. c. AND PRIYY COUNCIIJ. 523

In 1579, c. 6 re-enacted the Aqt 1567, c. 6, whicb estab- B. L. (so)
lished the true ancl only Kirk; this was merely clone because of 190{
a printer's error in the earlier Act. During the above-m€n- Fnnrfisnc'
tioned twenty years there were communications between ihe "?N:-3:'-l;"
Church an<I the State; antl about L579 the Church prepared Assnrtnr.Y or)

what rvas termed the " secondBook of Discipline" (1), some oo_ul'""n
parts of which enterecl the Act of 1692. The Black Acis 

(1-')

(1584, c. 2, c. 5), foliowed, The King came of age in 1587 ; Ihc'*rsretr

there followed,Act 1587, c. 2 (2), which agaiu ratified his Y{)t-sc'

previous Acts concerning the liberty of the Kirk. Up to 1592 .

Presbytery and Episcopacy had been going hand in hand in the
Church, but in that year Presbyiery was established as the form
of religion in Scotlancl-Ll?z, c. 8. (3) The next Act (1592, ' ."

i i
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Confessioun of the faith the tennour

followis.

" The Confessioun of the Faith and

<ioctrino belevit aud professit be the

Protestantis of the Roahnc of Scollancl,

exhibitit to the Estotis of tho srmo

in Parliament and bY tbair Public
votis authorisit as a doctrine groundit

upon tho infallibili word, of God."

(Then follows the Confession of lraith

of 1560 in articulate chaPters.)

" Thir actis aud articklis ar

reil in the faco of I'lrlig-

ment and ratifYit be tho

thro Estatis at Ddin-

burgh tbe scvintene daY of

August the Yeir of God

1560 Yeir is ' "
(1)  1567, c.6 (Thomson, i i i .  23) : -

" Aneut the trew antl hllY kirk and

of thame that rr declorit nob to

be of the saurin'

" Item forsameklo as the minieteris

of tho blissit Evangell of Jesus Cbrist

quhome God of his rnercie hes now

rasit up anangis us or heirefter sall

rais aggreing rvith thamc that now

levis in doctrine and administratioun

of the sacramentis and the pepill of

this llealme thst professis Chrisb ss

]rc now is oFerit in his Evongell anrl

do communicat with the halY sacra-

meutis (as iu the ret'olmit kirkis of

this Realme ar publictlio administrat)

according to the confessioun of the

faith. Our soverone Lorcl with avise

of my Lord Regcnt ancl the thre estatis

of this prescnt Parliatuent hes declarit

trnd declaris the foirsaid Iiirk to be ths

onlie trew and haly Iiirk of Jesus

Chrisb within this Reoime and de-

cernis and declaris that all and sindrio

qube outber gaiusayis the word of the

Evugell ressa,rit and apprevit as the

heidis of the confessioun of faith pro-

fessit in Parliament of befoir in the
yeir of God 1560 yeiris as alswc

specifyit in the Actis of this Parlis-

rneut mair particularlie dois expres

and now retifyit and apprevit in tbis

present Parliau:ent or that refusis the

participatioun of the haly sacrameltis

as thay ar now ministrat to bs nt

memberis of the eaid Kirkwithin this

Realme now presently professit, srva

larg as they keip thame selfis sc

devydit fra the eocietie of Christis

body."
(2) Act 1567, c. 7 (Thomson' iii '

" Alent the admissioun of tbonro

that salbe presentit to beneficcs,

havand. cure of ministrie'

" I tem i t  is  statute and ordnni t

. . . . that the exlulination and adnris'

sioun of llinisteris rvithin this Ilcrluro

be only in porver of the Kirk'

now oppinlie and publicklio proftrseit

rvi',bin the samin. 'Ihe presentatiotur

of lawit patronageis alwaye resorvit

to the just snd sncient patronis' ' ' . ' '

(3) See APPx. C' P. 727'

(1) Seo Appx. D, p. ?27.

izj e.t ts-sz, .. 2 (Thomson, iii.

429): -

" Rati0catioun of the libertie of the

Kirk of Gocl."

(3) Act 1592, c. 8 (Thomson, iii.

541): -

" Act for abolisheing of the actis

contrair tho trorv reiigioun.

". . . . this present Act rati6es and

apprevis ali liberties privileges imrouni-

ties ond fredomes qubaisrtnevir gevin

anil grantit be his hienes his regentis

in his name or any of his predecessoris

to the trew and hally Iiirk presentlie

cstablisht'rvitbin this realme ancl de-

clairit in the first acl of his hienes

Parliament the tuentie day of October

tbo yeir of Goil 1579 [c. 6' and 1581'

c, 1]. . . . , rncl all uther actis of

parliament nroiil sensyne in fsvouris

of the trerv liirk Axn Srcr,rr Ratifies

anil apprevis tho general assemblies

Bppoyntit be the said Kirk And de-

€lbiris that it salbe lauchfuli to the

Kirk ond miuistrie everilk yeir at the

leist and ofter pro re nuta as occnsioun
and necessitie sall require To bald and
keip generall assemblies Proviiling
l,hat the kingis Majestie or his com-

missioner with thame to be appoyntit
be his hienes bo present at ilk general
assemblies befoir the dissolving thairof
nonrinat anil appoint tyme ancl placo
quhen and quhair tbe lixt generall
assemblie salbe holdin. . . . . Axo
.rr,s ratifies and apprevis the sinodall
and provinciall assemblies To be haldin
bc the said kirk and ministrie twyiss
ilk yeir as they baif bene and aro pre-
sentlie in use to do within every pro-
vince of tbis realme Au n.lrrnrrs ancl
apprevis tbe presbiteries and particu-
lare sessionis appoiniit be the said
kirk rvith the haill jurisdictioun antl
discipiine of the same kirk agreit
upoun bo his majestie in conferenco
had be his bienes with certane of the
ministrie convenit to tliat etrect Off
the qubilkis articles the tennour fol-
lowis Materis tobelntreatit in I'rot:in-
ciall Assemblies 1'hfr assemblies are
constitute for rvechtie materis neces-
sary to be intreatit be mutual consent
and assistance ofbrethrens within the
province as neiil requyris This assem-
blie hes power to hondle order and
redress all thingis omiitit or done
amiss in the particulare assemblies.
1l /res power to depose the office beraris
bf that provinco for gude and just

I
t
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E. L. (sc.) c. 9) (1) conferreil civil sanction

1904 James succeetlecl to the crown
+

Fnrn Cnuncn
on Scmt,.r'xp caussis desserYing deprivation lld

t19041

upon seniences of dePrivation'

of England tin 1603, and, there

to recite certain Acts: " Item the

Iiiogis trtajestio and Dstaitiis foirsaidc

declaris that tbe secuncl act ofthe par-

liament haldin at Edinburgh the xvii

day of  I \ lay tho yeir  of  God J ' "v 'hrr i i i i

ve i rs"  (one of  tbe Bla 'ck Acts)  "sal}

o^ *"y., bo prejudiciall nor dirogac

any th ing to the pr iv i lege tha God has

n.oio tolhu spiriluall offics beraris in

ih" kitk concerning headis of religioun

materis of heresie ercommunitioun'

collatioun or ileprivatioun of minis-

teris or ony sic essentiall censoris

specirll groundit and havlnd warrand

oi tho word of Gotl Iten oure eai'l

Soverane Lord and Estaiitis of Parlia-

ment forsaidis abrogatis cassis and

annullis the rx act of tbe same plrlia-

nient haldin nt Edinburgb the gaid

yeir J"'r"irxxiiij yeiris grantiog com-

missoun to bishoppis and utheris Juges'

constitute in ecclesiasticall crussis to

ressavo his hienes presentatioun to

bcnefices To give collalioun thairupon

and to put ordour in all caussis ecclc-

siastical cilli his }lajestie and estaittis'

foirsaidis tleclairis to be.expyrit in the'

self and to be null in tYnre cuming

and of nane availl force nor effect

Anil tberefoir ordanis all presenta-

tioulis to benefices to be ilirect to the

particular presbiteries in all tyme

coming with full Power to tbame to

eive collatiounis thairupon ancl to put

irdour to all materis and caussis eccle-

siasticail within their boundis accord-

ing to tire disciP)ine of tho Kirk

Pnovrnrxc the foirsaidis presbiteries

be bund anil estrictit to ressave and

atlmitt quhatsumever guali6et minister

preseutit bo his llajestie.or uther laic

oatrounes.t'
(1) Acl 1592, c. I (Thomson, iii '

549) :-

"Anent tlepositiouu of unqualifieb

f,I^Ilrstr,, felies 
'!1" P.?,'t' of tho lrcsbiteries

o. is to gtv€ ortigenb irbouris in the

Youxo. boundis committit to tbeir chairge.
-- 

That the kirkes be kePit. in gude

ordour 
'I'o enquyre diligentlie of

naucbtis and ungodly persoris rnd to

travell to bring tharno in the lvay

egane bo aclmonitioun or threatening

oi Goddi. Jug"-entis or be correctioun'

It Anpertetis to tbe elderscbip to tah

heid that the word of God be Puirlio

prercbit witbin their boundis tho
-sacramentis 

richtlie ministrat ihe di'q-

cipline intertenyib And the ecclesias-

ticall guidis uncorruptlie distributit

-Il belangis to this kynd of rssemblies

To caus the ordinances maid be the

assembieis, provincirllis, nationallis

and generailis to be kepit and pub iu

.*..iiioo 1'o mak constitutionis

olliis coscernis To rperov in the kirk

for decent ordour . -ll hes Power

to excommunicat the obstinai, formall

proces being led anil derv intervall of

ivmes observit. Axrsr Plr'rrcgleng

Iilnrrs Grn they be lauchfullie rewlit

bo sufficient ministeris and sessioun

being a debate between the two parliaments as to the union of E. L (so.)
the Crowns, anAct was passed in 1604 with a special provision. (i ) 1904
On James's arriyal in England he reverted to hi. Epir"opalian Fo""Ero.,,
leanings, and down to 1639 there was the Bpiscoputiuo lntur- aic";.3lH'
lude, during which James and charles respe;tivet attempted Alsnrrnr.r ory
to restore the Episcopacy to scotland; however, iu 168g the o""i.orx
scottish nation uprose against Episcopacy and charles's demand (""y)
for Boyal supremacy. Il.lcer,rsrrn

Between 1638 and 1642 important eyents occu*ecr, *rri.n vol*o.
resulied in the appointmeDt of ihe westminster Assernbry anil
in the adoption of what was popurarly cailed the westminster
Confession. (2) The Confession had been framed by an Assembly
of Divines at \Yestminster between 1648 and 1642. It was ;rr.: 

'

intended. to be the confession of Faith in all churches; b*t in
7647 it was abantlonecl by the King's actions.

On December 8, 1GB8 (the Act of the Assembly at Glasgow),
declared npiscopacy to be abjured ; Act, August 27, 1S+7,
approved of the Confession of Faith; Acts of Assembly
approved. of the larger and shorter catechisms ; and Aci,
october 29, 1690, ordained. the subscribing of the confession
of Faith. In L661 the Restoration took place; and in 16gg,
c. 28, the Revolution Settlement.

In 1689 (3) a claim of right was presented to Kine William

AND PRI\TT COUNCUJ:

Commissioun of the date of thir ore-
sentis To treat confer deliberat noi do
anything that iu ony maner of wey
may be hurtfull or prejudiciall to the
I?eligioun presentlie professit in Scot-
land actis of parliament maid in favouris
of the sarnyn religioun and discipline
establissed and observit for lutertene_
ment and preservation tbairof..'

(2) rsee Appx. D, p. ?80.
(3) Act 1689, c. 28 (Thomson, ir.

q e \ .

" Tho Declaration of tbe Estates ol
the Kingdom of Scotland con-
ta in ing the Claim of  Right
and the ofer of tbo Crouno
to the Iiing and eueen ot
England.

.. Whereas Iiing James the seventh

A, C,
524 DZD

-ici*uo^t. 
. cencrallie thir Assenrblies hes the

-{ssevsLY O") 
i"itl porrer of the plrticuhr eltlcr-

O"ul"o.x scbippis rluhrirof tbay ar collectit'

(Lono). lt"irtt t; tc Intrcatit in the Presbi'

I
I
..$ll
sl

ilf
personis fromo thair fuactionis
and benedcis,tt

" And that tho said sentence of
deprivatioun salbo ane sufficient cause
to mak the said benefice to vaik
thairby And the said sentence being
extrcctit and presentit to the patroun
The said petroun salbe bund to pre-
sent ane qualifiet persone of nerv to
the liirk within the spaco of sex
monetbis thairefter.,'

.(1) Act 1G04, c. 2 (Thomson, iv.
264):-
' " Aci in favouris of the liirk."

I That the commissionaris votat and
clcctit in this present Parlianent for
treatiDg upoun the union betuix tbe
Reelmes of Scotland and England sall
hsve na power be vertue of ihair saiil

thav hai f  power and jur isdict ioun in

their cwin congregatioun in mattcris

eclesinsticall ond decernis aniL de-

clairis the saidis assembleis presbi-

teries and sessiounes, jurisdictioun an<l

discipline thairof foirsaid to be in all

tvmes cunring maisr just gude and

goatit io the selff Notrsithstanding of

ouhatsuurever statutes actis cannon

iivile or mrrnicipnle larves maitl in ths

contrair to the cllkis and every ano of

thamo thir presentis sall mak cspres

dirogotion." Then the Act proceeded'
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II. L. (Sc.) and Queen \Iary' The Act 1689' c' 28' was termed in the

1e0+ Church the Reformation from Episcopacy'

roof,f;on* Thomson's Acts, ix' p' 117' shew that on May 23' 1690' it

o" s"*iixJ was ortlerecl " That the clerke Register cause transcryve a

,jJ;iXil^"'.> iost double of the Westminster printerl Confession of Taiih

or"flrouo io be brought in and presented in Parliament the next Dyet"'

: tti,noj. Then on 1\iay 2G " The Confessiou of tr'aith unclerwritten was

ltracrr,rstBn ihis day produced, react, ancl considered word by woril in presence

v#o"' of their ilajesties lligh Commissioners and the Estates of Par-

liament, and being votecl and approven was orclained to be

recorclecl inthebookesofParl iament,ofthewhichConfession':"'.
of Faith the tenor follows." Then followed the westminster

Confession oI Faith' Then the Act 1690' c' 7 (1)' followed'

and ratified the westminsier confession. (2) By the Aci 1690'

c. 5S, patronage wars abolished (2) ; anil in 1697 the " Barrier "

Act passetl. (3)

The appellants roaintained Jhat the provision in the Act r. r,. qscy1695, c. 38 (i), wiih regarcl to the subscripiioo to the Confession re04of Faith was ancl is incumbent on the nJtrlfirn"a Church, &nd rr*uJ&uo*continued to be accepted by ihe lr"" Cno..n up to the union ol sco-ti.r.ruin question, but after the union tn.r" w". no longer ,0" o.\grlHl{obligation on a United Free Church orioi.*u, to declare the ornirooxsame to be the confession of his faith, o, to own the doctrine (Lono).
therein coniained to be the trou ao.i.ioe which he woulcl trreIlsrrnconstantly adhere to. "-*'* ,,.

Ttre Church having been established at the Revolutionary "ron*
Settleruent, then at the union of the Cro*o. the Act of 1708' . lvas passed ratifying and approving the laws for establishing, i 

i i,:,.. L r: ,
maintaining, ancl preserving the true reformed protestant
religion. (2) Then.came the treaty with England, 1705,c.50 (B), and the Act of 1707, c.-6 (4), for securing theProtestant religion.

(1) see Appx. F, n.t1l^*_ 
_ _. .^(a) Acr riu:, c.6 (Thomson, xi.(2) Act L708, c.2 (Thomson, xi.  4Oi):_

104), ,,4str for secur"ing the true ,,Ai,i for Securing the protestsutProtestani Religion and.Fresbiteriaa 
-'1.it*t"randpresbyterianchurch

Gov€rnmentr,' ratifies antL approves Gor_ernrnent.the laws for ,,establishing 
maintain- ,, Our Sovereign Lady anrl theing and preserveing the true reformed Estates ofp,-otestant n.,*,J.'-""i rh. ;;; ;;; ;; ;. iillT,":, ;lTilf:::Cburch of Christ as at prran d s e t t r e,i wi;;,; ;,.'TJ,::r1,:;:1 fi ,i :TTi, J"i',:, :r"il"'i, n,1-'likewayes fo. establishing ratefieing vidert thai tbe 

'commissioners 
forand confirming presbiterirn Churci ,i"i-f.."ry should not treat of orGovernment and Discipline . . . concerning auy alteration of theRatifies Approves an. bo"n.r. il" #;;;;;i,.",pline and Governmenrfifth Act" (1690) "of the secoJ 

"i,i.'"ai"'i.n of this Kingdom assession of Iiing william and Q-ueen oo*tyi"**n.tablished whichTreatvIlary's Parlirment rniituled Act, Rati- i.r"g ir;;"n"rted to the parriameni,reing tbe confession or Faith anl ;;;iir;;;;;i."sonabre and necessarvsettleing presbiteriaa church Govern- ;;;';;."';;"re protestant Religiou as, ment in the haill heads clauses bnd presently f.f.rr.a within this kine-.articles thereof. . . . .', . dom *itn iU" \yorship Discipline airl(3) Act 1705, c. s0 (Thomson, xi. Government of this church should be295)' provided "that trre slid com- .n".r"*rry-"oa unalterabry securetl.ntissioners shall not treat of or con_ TbercforJ H"r llajesty l.ith advicecerning any aiterotion of the \yorsbip 
"od ";;.;;f the said Estates ofDiscipline and Gor-ernment of the parliament Doth hereby Establish

;T:ffi.1'T.,Kio3do,u ", no* bv 
;:;;;5ni*l#;:ii T;;..ffi

A.  C. A}iD PRITI COLJNCIL,
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x:
,lit.

a l

being a profest pepist did assune ths

Iiegall power, and acted as King with-

onieo., takeing the oath required by

la'w, wherebY the King, at his access

to the government is oLliged to swear,

To maintain tho protestant religion

and to rule the people according to tho

laudable lawes : and Dicl by tho advyce

of wiclied and evill Counsellers, Invade

the fundamentall Coustitution of this

Iiingdomo Aud' altered it from a legall

lirnited Monarchy, to ane Arbitrary

Despotick Power antl in a Publick

oroclamation, asserted ane absolute

iower to crsg annul aual dissable all

ih" l"t.t' particularly arraigning the

lawes Establishing tho protestant reli-

gion and did Bxerce that power to tho

subversion of the probestant Religion,

and to the violation of the lawes aqd

libcrties of the Kingdome. . . '

" Ail lvhich are uttetlY aud

<lirectly contrairy to the knorvue

larves, statutes aud freedomes of

this reaime."

[t thcn referred to Prince lVilliam

of Orange.]

" In order to such an Establishment,

as thot their religion lawes and liberties

might not be again in danger of being

eubrerted, And the saids Dstates being

norv assembled in s fuli and free repre-

sentative of this nation, Takeing to

their most serious consideratione, the

best meanes for attaining the encls

aforesaicl Do In the first place, as their

ancestors in the like cases have usualiy

done for the vindicating and. asserting

their antient rights and liberties,

DEcr,enn rulr BY the law of this

I(ingdome lo paPist c&n" be King or

Qucen.

" That Prelacy anci tbe superiority

of aoy office in tbe church, above

presbyters is, ancl hath been a great

and insupportablo greivance and

trouble to this nation, and contrary

to ths Inclinationes of the generality

of the peoplo ever since the reforma-

tione (ihey haveing reformed froni

popery by presbyters) and therefor

ought to bs ebolished'"

(1) See ApPx' F, P. ?35.

(2) See APPr. I" P. 736.

(3) See Appr. G' p.736.

i ; ,

ffi

ffii*o*- ' '
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}r. L. (sc.) In the next Act-1707, c' ? (Thomson' xi' 406)-the Treaty

1 c 0 + o f U n i o n w a s r a t i f i e c l a n d a p p r o v e d , a n d . t h e T r e a t y o f U n i o n

trnnffur,c' re-enactedl and embodied in it the provisions wiih regard to

ou s"o'"ino the established religion in Scotland. fn the Aci of 1711

ol$i'Iil1h> (c. xxi.) of the British Parliament the right of patronage was

o""lroo* iestored. Patronage had in 1690 been abolished; but on

G"1). the narrative that its abolition bad not proved satisfactory

Ilrc.lusrnn Parliament in 1?11 restorecl patronage. That was the state

voho. under which the question of disruption began in 1833. Patron-
',,1.i,:' 

age existed originally; then in 1690 it was abolished, antl a

mod i f ied formofpopu larca l l to themin is te rg iven-namely ,
to theher i to rsor landedpropr ie to rswhopa id the t i thewi th
theelders;andtheninlTl lpatronagewasre.estab] ishet l .

I n 1 S S S w h a t m a y b e e a l l e d t h e p r o g r e s s i v e p a r t y i n t h e
church passed an Act of Assenbly declaring that the ministers

oftheparl iamentarychurches-namely'churcheswhichwere
erecteil in the llighlanr3s and ouilying districts uncler certain

A. C. AND PNI\rr COUNCIL. 
52g

public statutes-should have seats in the Church Courts ; H. L. (sc.)another Act provided 
i" .rO:. ,";; 

.,;; nor merely for the reo:rministels occupying seats in ft. e..u.Uil: 
l"! 

i" the case of r""ffo"rochapels of ease, allocated t" rh; ;;;;;ial bounds. There or-scor'rsJwas a resolution of the church ;o isg' ,.tu,ting to its inde- 
"sgii""{cpendent jurisdiction. (1) fn.n 

"r_" 
in" r:raterial Act which or"flrour.started the litigation which 

"oro.d-- il"*", callecl the Veio (Lo^n).
Act, 1835. (2) 

4u I 
trreilJs*nThe constitution of. the tr'ree churcb commencecr with the 

' 

lor-,*c.document headed, Claim, D*l;;;;, anct protest anent ,, -
ffi;:ti*ilT;:#' court or s"";oo q"":j;r_;*.ffi;: ;i'r'"' '
ch*rch (about , ; ;i11:1,::1il?iTLil:l: i."T:THjFree Church. The mgiolirr i" rbazl" j"lour 

of the ctaim ofright was 241 against 111._ The pu.t*"i'"aaress (referrecl tobelow) was signed as l\{o_derator;;;;'Gorclon, 
one of theFree church readers; and the 

"rui^ 
oi'rght was moved by.Dr. Chatmers, secouded by.Dr_. C*d";;Joa upot.o to by Mr.I\{unay Duntop, the three- terd"* ;;;Jiruu Cnor"h party,who afterwards went out from tnu n.taifirhecl Church. The

moderated in, such dieepprovel shall
oe decmed sufficient ground for the

:.t::?y,.rl 
rejecting such person, and

llir,l" 
,hll be rejecteil accordingty,

and 
tle 

notice thereof forthwith gi;eD
to all coucerned; but that, ii tho
major part of the sairl leads of families

Shrll 
not disapprovo ofsuch pu.rop jo

be their pastor, the presbytery ehall
proceed rvith the settlement according
to the rules of the Church: AnI
farther. declare, that no person sball
oe .oeld to be eatitled io disappcove as
aforesaial s.bo shall rcfuse, if required,

lStuTry. 
to declare, in presenco of

rne l,resbytery, tbat he ig actuated
by no-factious or maiiciorrs motive,
but.solely bt a conscientious regard.
to tbe spiritual jnterests of hinrseif or
the congregation.,'

(3) See Appr. G, p. ?BZ.

ald Governmen" of this Church to

continue without any alterntion to

the people of this land in all succeed-

ilg generations' . . . ." [It confirms

ih; Act 16o0] "Prolides and De-

clares that the foresaid true ?rotestant

Relicion contained' in the above men-

tioncd Confession of Faith rcith the

form and purity of worship presently

in use withiu this Churcli and its

Presbyterian Church Governruent and

Discipline, tbat is to say the Govern-

ment of the Church by Iiirk Sessions

Presbyteries lrovincial Synods and'

General Asscmblies rll establishecl by

the foresaid Acts of Porliament pur-

suant to the Claim of Right shall

rcmain and contilue unalterable, And

that the slicl Presbyterian Ciovorn-

ment shall be tho onlY government

of the Church within the Kingdom of

Scotland And further for the greaier

aecurity of the foresaid Protestant

Iteligion and of the lVorshiP Dis-

cipline and Government of this Church

as above establishcd Her }lajesty witlr

atlvice ancl consent foresaid Statutes

and Ordains . . . ." [It has alreadY

been ordained thab the subscription

to thc Confession of tr'aith ehall be

mado by all ministers, and it was

orrlained that it shali also be mado

by all University PrinciPals, Pro-
fessors, antl masters connected there-

with.] " As also that before or at

thcir atlmissionsthey. , . . shall sub-

scribe to the foresaid Confession of

Iaith as the confession of their frrith

and that they 'rvili pnctise and con-

form theurselves to the worsirip pre-

sently in use in this Church anrl

submit tbemseh'es to the Government

and Discipline thereof. . . . As also

thrt this Act of Parliament ancl settle-

ment therein coniained shall be inserb

and repented in any Act of Parliameni

that shall pass for agreeing and con-

cluding the foresairl Treaty or Uniotr

betwixb tbe two Kingdoms . . . ."

_, 
(l) S1o^^Lord Macnaghten's opi.

n ion,  p.  632.
(22 M:y 29, 18Bd (veto Act). Act

orz tlte Calling 0f Ministers:_,.!\s
Generai Assembly declare, That it is
c- fundamentol law of thi.s Church'that no pastor shail be intrutled on
any-congregation contrary to the will
ot . the people;  ancl ,  in order that  th is
principle may be carried. iuto full
efect, the General Assembly, with
tho 

_conscnt  of  n major i ty  of  the
rreslryteries of this Church, do cleclare,
enact, and ordain,'l.hat it shall be aD
instruction to presbyteries 

that if, at
the modefstjng in a call to a vacant
plstolal cLrrgc, thc nrajor part of the
male hexds of families, members of
tne vacant congregation, and in full
communion rvith the Church, shall
disapprove of thc person in rvhose
tavour the call is proposecl to be

I

a-1

' i i

i!s
{+'}^-l
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E. L. (sc.) " Clairn, Declaration, and Protest " was ad.opted by the sececlers,
1904 and adoptecl in the Deed of Demission.

rnuffro.,, A secJion of the Established Church lield that it was their

"if;$;|il' spiritual function to supervise the relation between the prstor
ASSEUBLY oF) ancl his people, and they cousidered, this relation could only be

ovlsirol-x properly established, not by imposing ministers from ortside
("olt) 

upon the congregation (namely, patronage), bnt by the volun-
M.r.c.rr-rsrnn tary call by ihe congregation to the minister. Accordingly the

Youxo. majority passed the Veto Act, which brought them into s)rarp
contest with the pairons and gave rise to the Atrchterctrcler
Case (L), which came up to this l:[ouse, and which determined
that by their Veto Act the Established Church had attemptecl
to override the Act of Pa,rliament.

On April 25, !843, a few days before the disruption,. there
was a pastoral address by a special committee of the Assen:bly.
It was for the purpose of calliug upon minisiers ancl congre-
gations to set aparb a day of humiliation and prayer in reference
to the approaching crisir. (2) On May 18, 1843, there was

passed the Protestant dismption, the first express crocument of u. r,. 4sc.;
the Free Church. (1) teo*

On May 20, 1848, there was a minute by which it was t nE_JEur.'r
agreed by the Assembly " that a communication be add.ressed "i-sd;;;in the name of this Assembly to the members and friends o1 alli'"i?1li"y
the church throughout the land giving a brief acco'nt of the ou"iror,o
proceedings of Thursday last (May 1g), together with a list of ("=lt
the protesting Commissioners, ministers, and eklers.,' (2) nr.rc.rr,rsrnn

rt was further agreed that the acco'nt of these proceedings vof-rc.
sho.lcl contain the ad.crress derivered by the I\roderator, Di.
Chalmers, at the opening of the Assembly. The appellants
maintained that the ministers and elders separating from the
Established church hacr not yet carriecl with them the bodv
of the church, and that the comm.nication was iu the naiurl
of the prospectus of the new association. (B)

That was followed by a resolution of the Assembly, NLay 22. G)
" Dearly beloved in the Loril."

[Then is set forth what has takeu
place. Then comes the oddress of
tbe lfoderator, Dr. Chalmers-that is
the addressdelivered by the Iloderator
at the opening of tho Assembly:]
'( Doctor Chalmers addressed tbe As_
sembly as follows . . . .',-See tbe
opinion of the Earl of I{alsbury L.C.,
post ,  at  p.  618,

(4) .. That this Assembly spprove
of tho report," ,,and following out tle
Claim, Declaration, and protest,,' ., 4o
now, for themselves and all who adhere
to them, separate from the Establish_
ment; protesting that, in doctrine,
polity, and discipline, they truly repre-
sent the Church oftbeir fathers, whose
testimony iu behalf of the Crown
Rights of the Redeemer as Kinq ia
Zion,  and Pr ince of  the Kings oi the
Eartb, they firmly purpose at all
hrzards, and at rvhatever sacri6ce,
st i i l  to maintain;  and protest ing thai
hetceforrvard thcl' crc not, and, sball
not be, subject il any respect to tho
ecclesilstical Judicatures presently
established by law in Scotland, bu6
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(1)  (1838) 16 S.  661;  (1839)
Ilacl. & R. 220.

(2) Pastoral Address issuod by
authority of the Special QonmiEsiea
of the General Assembly of tho
Church of Scotland. in termg of
their deliverance of the llst of
l\{arch last. fAfter referrirg to tiro
ordinary civil administration il pro-
ceecls :-]

" Bub in addition, the Christian
magistrate, as one of the kings of the
earth of rvhom Chr.ist is Prince, is to
interest himself directly in the rffrrirs
of Christ's Kingdom, and to rct as
the guardian of religion in the land.
In that capacity ho has many irn-
portant functions to dischargo in
referenco to the Church; and. he bas
authority, as the minister of God for
good, to take measurcs for preserving
pclce and order in the Clirrrcb,-for
reforming abuses nnd renie'iying
grievancesr-for guarding purity of

doctrino and discipline, and for sup
piying the meens of grace, in eficieocy
snal abundance, through the ministra-
tions of the Churcb, to tbe people
under h is dominion."  .  .  .  .  , ,But

it now appears thrt an entirely dif-
ferent construction is put upon the
terms of the Church's establishment
by the civil authorities of this king-
dom, and that she is not only to bo
preventecl from giring eft'ect to her
fundamental principle, .That no prstor
be intrudecl into any prrish controry
to the vill of the congregation,' bu!
is. to be held subject to the iuter-
ference of the civil courts, in tho
exercise of her most sacred. epiritual
functions connected with the preach-
ing of the \Yord, the arlministmtion
of sacraments, the correction of
mBDDers, and other matters ex-

| lessly speciEed in the statutcs of
the reohn as exclusively unrler hcr'
contro l . " '

(1) See Appendir G, p. ?41.
(2) " The Assembiy again convened

in terms of yesterday's adjournment,
ancl being constituted with devotional
exercises by the 1\loderator, tbe
minutes of last diet were read :-

" It was agreed that a . communi-
cation' be addressed in the name of
this Assembly to tbo members and
friends of the Church throughout tho
land giving a brief account of the
proceedings of Thursday lasb together
with a list of the Protesting Commis-
sioners, ministers, and elders; ald;also
of the ministers rvho have concurred
in tho Protest; and that the clerks,
with the assistance of trIr, Jaffray, bo
instructed to prepare and publish the
communication with the leasb possible
?elay. It was farther agreed that
the accounts of these proceedings
ehould contain the address deliverecl
by the }loderator at the opening of
this Assembly.,'

(3) "Aflectionate Representation of
the Free Church of Scotland, 1848.
Issued by di rect ion of  the Genenl
Assembly of l\Iay 20, 1E48.
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E. L. (so.) fn terms of that resolution the Separation snd Deed of
190* Demission (1) was prepared renouncing the status, rights, ancl

Furf,'".u privileges held by virtue of the Establishment'
or Scou.rxo

(Gnsnn,u

a- c. Al{D PBIYY COUNCIIT

The Assembly further enjoinecl the several presbyteries to rI. L. (sc.1
recorcl the protest and deed of demission at the beginning of reo+
their presbytery books as the ground ancl warrant of their pro- I.oofficncu
ceedings. On this the appellants relied as founiling the Free '?ff$l^^;"

Church. The Act of the Assembly, IlIay 30, 1843, appointr.6 n Assnrlnrr or)

day of thanksgiving. (1) There followed. adclresses of sympathy ov'nroux
{rom other religious voluntary bodies not establishecl, many of 

("":)

them from England, and they all welcomed ihe action of tho l\fucer'rsren

Tree Church as an assertion of their own voluntary principles ; voion.

but the tr'ree Church carefully disabused them of this idea. l-

ASSEUBLY ol') ., .,
o. 

'that 
they are antl shall be free to

Ovrnroux perform their functions as pastors
(Lono)' and elders towards their respective

-\Iec.rr.nren congregations " (encl they reappoiut

o. s committee) "with instructioDs to
to*o prepare the draft of an Act and Deed

to bo adopted and subscribed at as

early a period os possiblo iluring tho

. subsequent sittings of this Assembly

-  . . : , . j . .  renouncing aud denr i t t iog tbo status,
l rigbts, and privileges held by virtuo

of the Establishment, the eaid draft

to bo reported."

( l )  "ACT on SEPARATION rxo

DEED oF DEIIISSION Br

Mrxrsrrns.
tt Gnxlntl Assnlrnlt, 18{3-4.

" 23ril Jl[uy,1813.
' 

" The General AssemblY having

approveil of ancl adopted' tho drafl of

an Acl ancl Deeil to be subscribed

by tr[inisters adhering to the Protest,

renouncing and demitting their status,

rights, antl privileges, held by virtuo

of tho Establishment, antl the said

Act and Deecl having thereafter been

. €\tendetl in due and ProPer form,

aud subscribed by the parties, was

orderecl to be recorded.

" Ths Miqisters and Elders sub-

scribing the Protest made on Thurs-

day, the 18th of this instant, !IaY, at

tho meeting of ths Commiseioners

chosen to tho General AssemblY

appoinied to heve been that daY

holden, against the freedom and law-

fulness of any Assembly which might

thsn be constituted, and against tho

subversion recently effectecl in the

constitution of the Church of Scot-

land,'together rvith the miuisters and

elders adhering to tho said Protest,

ir this their General Assembly cou-
rtned, did, in prosecution of the said
hotest, and of the Claim of Right
edopted by tho General Assembly

rhich met at Edinburgh in IIay 1842

;mrs, snd on the grounds therein

rt forth, and bereby do, for them-

rclves, and. sll vho edhere to them,

rparate from, and abandon tho pre-

rut subsisting Ecclesiastical Estab-

lisbment in Scotland, ancl did, end
hereby do, abdicate and renounce the
rtatus anil privileges derived to them,

or any of them, as parocbial milsters

or elders, from the said Establish-
ment, through iis connection with
the State, and all rights and emolu-
ments pertaining to them, or any of
them, by virtue thereof : Declaring,
that they hereby in no ilegree aban-
don or impair tbe rights belouging to
them as ministers of Christ's gospel,

end pastors ancl elders of particular

congregations, to perform freely and
fully tho functions of their offices
towards their respectivo congregt-
tions, or such portions thereof as may
rdhero to them; and that they ero
rnd shall be free to exercise govern-

ment snd discipline in their several
judicatories, separate from the Estab-
lisbment, according to God'e \Yord,
and ths Constitution and Standrrds
of the Church of Scotland, as hereto-
fore understood; and that henceforth
they aro not, aud shall not be, sub-
ject in any respect to the ecclesias-
tical judicatories established in Scot-
lrnd by law; Beserving always the
nghts and benefits accruing to them,

or any of them, under tho provisions

of the statutes respectiug the trIinis-

ters' Widows' Fund: And farther

declaring, that this present act shall

noways be helil as a renunciation on
the part of such of tho ministers

foresaiil as are ministers df churches

built by private contribution, and

not povided or endowecl by the

State, of any rights which may be

founcl to belong to them, or their
congregations, in regard to the same,
by virtue of the intentions and des-
tination of tho contributors to the

erection of the said churohes, or other-
wise accorcling to law; all which are
fully reservecl to tbe ministers fore-
said anil their congregations: Anil

farther, the saial ministers and elders,
in this, their General Assembly con-
vened, whilo they refuse to acknow-

ledge the supreme ecclesiastical judi-

catory ostablished by law in Scotlaud,
ancl now holding its sittings in Edin-
burgb, to be a free Assembly of the
{hurch of Scotland, or a lawful As-
sembly of the said Church, according
to the true and original constitution
thereot and disclaim its, authority
as to matters spiritual, yet in respect
of the recoguiiion giveu to it by the
State, and the powers, in consequence
of such recognition, belonging to it,
with referencs to the temporalities of
tho Establishment, aud tho rights
deriveil thereto from the State, hereby
appoint a duplicate of this Act to be

a. c. 1904.

subscribed by their l\Iodorator, aud
also by the several ministers, members
of this Assembly, now present in
Edinburgh, for their indiviilual in-
terests, to be transmitted to tho clerk
of the saial ecclosiastical juclicatory
by law established, for the purposo
of certiorating them thst the beneficer
held by such of the said ministers, or
others adhering to this Assembly, as
were incurobenis of benefices, are
now vacant; ancl the said partieo
consent that the said benefices shall
be clealt with as such : And they
authorize the Rev. Thomas Pitcairu,
and the Rev. Pairick Clason, conjunoi
clerks to this their General Assembly,
to subscribe tho joioings ofthe several
eheets hereof: And. they consent to
the registration hereof in the Books
of Council anil Session, or othors
competent, therein to remain for
preservation; and for that purpose
constitute," &c.

(1) Act of the General Assembly
of the Free Church of Scotland, dated
May 30, 1843, appointing a ilay of
thanksgiving, and pastoral address
therein referred to.

Pastoral address: " Long was it thc
peculiar distinciion and high glory of
the Established Church of Scotland.
to maintain the sole lleadship of the
Loril Jesus Christ, His erclusivc
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II. r,. (So.)

Assrunr,t or)

Oynnrout
(Lono).

l\I.rcar,rsmn
D.

YoL-Nc.

ry 9"1i,?].r::ers,respecting_.rhe ve.sting oi Cr,.rr"n p."p*iy_
t;lt 

*:gr 
that is, Church sites. ft contained a form of fei' ;;;i"r.oF scorla.\o m, 

vr rE Lr uuaf !er.

,Sg.:*{;l: 
l-hat was the first rrust, but it was only of a ten:porary

EOUSE OF LORDS tleo4I
On November 27,1848, a minute was passecl by ihe special

sovereignty in the Church, lvhich is
I{is kilgdom and house. ft rvas ever
hclcl by her, indeed, that the Church
and the State, being eclually ordinencea
of God, and having certoin common
objects, connected with His glory and

. tho social welfare, might and ougbt
to unite in ll joint acknorvledgntent
of Christ, and in tle employment of
the means and resources belonging to
them respectively, for tiie advance
ment of His cnnse. But rvhilc the
Church in this mrnner niight lend
her services to the State, and the
State givc its sr.rpport to the Church,
it vtrs ever held as a fundamental
principle that each still remained, antl
ought under all circumstances to
remrin, supreme in its own sphere,
and. indepcndent of the other. On the
onc ):utl, the Church having receir-ed
her polvers of internrl spiritual govern-
ment directly from her Divine Head,
it rvas held that she must herself at
all times exercise the vhole of it,
und.er a sacred and inviolable responsi-
bility to Him alone, so as to have
no power to fetter herself, by a cou_
nection lvith the Stote or otherwise,
in the exercise of her spiritual func-
tions. And in lilie r:ralner in regard
to the St:rte, tltc same was helil to be
true, oD the same grou.nds, and to the
very same extent, in reference to its
secul l r  sovcreignty.  I t  was ntain-
tainecl thrt, as thc spiriturl liberties
of tbc Chulch, bcqueathcd to her by
hcr. L)ivinc HcaJ, .rvere entirely beyoni
the coltrol of the State, so, upon the
other hand, the State held directly
and exclusively from God, and rvas
tntitled and bound to exercise, under
its responsibility to Him alone, its
entire secular sovereignty, including

A. C. AND PRIYT COUNCIIJ.

character, &Dc[ was followed on I\Iay Z7,IB44 (1), by the pro_ H. L. (so.)
ceedings which led up to the more elaborate Model Trust rs',r

o to

: l: ) " '
i !

i j

therein whatever it was colDDeten!
for ,  or  b inding upon, rho State to do' about sacred things, or in relltion to
the- Church, as, for example, cndol,ing
and establishing the Church, and fix_
ing the tcrms and conr'litions of that
establishment.

" But tbese simpie ond broad
principles, belovccl brethr.en, on the
reftrsal by the Legislature of the
Church's 'Cloim of Right,' agreetl to
by the General Assembly of lgl2,
left us no alteraative but either to

"n.-b 3tr 
our tluty to our only King

an.J Head, or to resign our position
as an establishment. For the decisioug
of the Supreme Civil Courts had
annexetl conclitions to that position,
to rvhich, had they been proposed to
the Cburch at the time of her firsi
entering into it, shs could not law_
fully hlvo coasentcd-conditions sub_
versive of thc clistinct spiritual govern_
menb establisbed. by Christ in Eis
Church, subversive of the esscntial
liberiies of llis redecmed people, sub-
versive of the constitutional riehtg
of the C'burch of Scotlrnd as fi1eal
by the Relolution Settlemcnt. anrl
solcrunly gtLaranteetl by thc Act of
Security and the Treaty of Union
betrveeu the hingdoms. 1ruliy acknow_
ledging, horvever, the competencv of
the Legislature, under its responsi-
biliiy to God rloue, to fix the condi-
tions of hcr cst:rblishrncnt, the Chr.rrch
presented to the State her .Cla im of
Right' to be protecterl in her sacrcd
liberties, against what she deemeil
the oppressive and unconstitutional
encroachments of the Civil Courts.
Her claim was expressly ancl deliber.-
ateiy refused."

(1) Itay 27, 184.1. ..The General
As-.cmbly ditl rgain couvene, antl
being constitutcd rvith devotional
exercises, t|e rninlrtes of last tliet
rvere reacl and approved of, The
Asscmbly having calleil for the report
of the Commitiee appointecl to con-
sitler the rvholc nrotter of t\e trusi

. dec,l, the slmc rvas gir-en in autl r.ead
by Il'. Bcgg, thc convener. The
General Assernbly approve of and
ntlopt ihe repor.t, aud remit to the
l*rv comrnittee to prepare a tleed in
confornrity rvith the princi|les thereof,
anrl to re|olt to the commission either
at its statetl ureeting in August, or lt
a speciai meeting to be called for the

Iurl)ose, with power to issr,re the deed
and to recommencl its adoption to the
serelrl congr.egations of tbe Church."

[Act XYIII., 1844, anent the ]Ioclel
'Irust Deetl.] ,,The Asscmbly rlpprove
of the same, anrl enacted, anrl do
herebS. sna61, in terms of srid Re-

. port, the tcnol vher.eof follorvs, viz.,' 
Your Conr:rriitcc hlve hntl several

' meetings an<1 cleliberaterl very fully
on the rvhole sul_rje ct remittetl to

I them, antl they unrniuronsly apfrove
, of rn.l recourrueud the Assembly to
. adopt the tliirtl or intermediate plan
, tecommoncled by the Specinl Com-

mission of last Assembly. (1.) Tbat
thc prolrerty of elch place ol rvor.slrip
be vcsted in trrrstees chosen b1. the
congregation, to be heltl for the con-
gregation, in commrrnion rvith the
Frce Clmrch, as attestcd to be so by
thc } Iudcr ' : r tot .  lnr l  Cierk o i  t l rc  Gcnel l l' ' 
AssernLly ; th.lt Chur.ch to lc itlentilietl

'. as in the nlodel Trust Deetl; the
mflnxg(.metrt of the pr.olcrty to be in

.  thc Delcons'  Corrr t -a l l ,  ns near. ] t  ng
possi l r le,  as undcr the f i rs t '  n l r rn.

, (2.) That in the event of :r cei.tain
proportion of thc l\Iinisters aucl Eirlers.

members of the Clrurch Courts, paoffi"*r,
sepl t l t ing f rorn the gencmi Lot lv ,  and or ' - \corLAND
claiming still to bc the tr.ne boni fi,le ^lY-t-::-1^^"-.
rep: 'eserr tat ives of  t i re or ig inr i  p.o-  " t t tof tY 

or)

.tcstors of 15-13,.and to bc carrying Ovanroux
'out 

the objects of the Protest mori 
(t""t)

lLtithfull-v than the mnjority, then, ll.,r,c,rrrsrnn
rr l iatcver thc Courts of  lew nray
detelmine as to n'lrich of the con- 

tt"*n

teuding parties is to bc held to be the
Iiree Church, it shall be conpcoenr
for elch congresation, b;. n r,rljority
of its members in full comn:union, to
tlecide that qnestion for itself, so far
: rs t l rc  possession aut l  use of  their

lrlace of rrorship lntl other properly
ale concelned, rvith or .rvithout ( com-
pensltion to the minority - such
comliensation to be settletl by arbitra-
tion.' It being uncierstood thlt a
disnrption of the Church in the seqse
referred. to in this extract sliall consist
only in the simultaneous separation,
lliat is, the separation from the general
borly at once, or within a periotl not
exceetling tlrree mouths, of at least
one-thirrl of the ord:r,inetl ministers
of the Church, having the char.ge of
congregations in Scotland; and that
such scparir.tion shall take place only
on t)re professed grounrls stated, in
the said tleliterance of the Commission
of Assembll-, ancl it being further
understood." [A roll of the members
in full conrrnunion was to bc kept,
these members only being entilietl to
vote. ]  September 11,  18-14:  , ,  The
Commission hrving clllcd for tirc
report of the Larv Comrnittee relative
to the Trust Dced, I\L'. Dunlop,
Conr-cner of the Committce, submitted
a.tL'rlfb of tlie proposed Deed, rvhich,
having been cousidercd, rvts unlui-
nously approved of, and recommended
for atloption to the severll congrcga-
t ions of  the Church.  1 'Le Cornmission

3  2 U . 2
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II. L. (sc.) Deed. The minute 'was that the General Assembly, having

reo* called for the report of the committee appoinied to consider

F^uffuuu.o the whole matter of the trust ileed, approved of the report,

"if"".r9;,|1i" ancl rernitted it to the I-.raw Committee to prepare a deed in

Aisuilslv on) conformity with the principies thereof, with power to issue the

o""hoo* deed and recommencl it to the several congregations of the
(""T) 

Church. TLen there was an Act anent the nlodel Trust in
trrrcer'rsmn 1944. The Commission having called for the report of the

touxc. I-:arv Committee relative to the trust deed (1), NIr. Dunlop,

: , convener of ihe committee, submitted a draft of the proposecl
:'; "" ' deed, which was unanimously approvecl and recommendecl for

adoption to the several congregations of the Church.

The appeilants also coniendecl that the cleecl was unquestion-

ably a conveyancer's cleecl, and that its narrative, which was

full of historical inaccuracies, could not in a/ny way be held to

affect the constitution of the Church. But the prope:rty oi

the churches was conveyed under the cleecl, although some

congregations did not choose to precisely follow the N{odel

Trust Deed. but framed deeds of their own ; though the majority

of the property was held upon iitles which imported the terms

of the l\Ioclei Trust Deed.

In 1846 there was an Act anent question and formula' (2)

A. C. AND PRITY COUNCTI1

In the Act of 1851, xv. (1), the Free Church defineil their H. L.1Sc.;

stanclards. I" 1Wy some members g5

537

returned their cordial tlianlis to l\Ir.

Dunlop ancl the Conmittee for the

nanne r in rvhich theyhave disctrargecl

tbe duty committerl to then, and

particularly to John Clerk Broclie, Esc1.,
'W.S., 

by rvhonr principally the Deeil

rvrs framed. The Commission farther

direct the trIoderator to comntunicate

their thanks to Andrew Rutirerford,

nsc1., 1\[.P., for t]re very eftlcient

assistance."
(1) See Appx. E, p. 743.

1Z) See post ,  p.598,  and Act  of  the

Assembly of 1711 of thc Iistablished

Church of Scotland, enacting the

formul l  to be s igned:-

" Lrce xsrsc Pnor:\TIoNlns.- Q ucst tons

ltut to Probatiotrcrs before they are

licensetl to pt'each the Gos7el.

"  1.  Do 1ou bc) iete the 'qcr iptures

of the Oltl and New Testaments to be

the lYorrl of God, anil the only rule

of  f l i th and manners ?
t'2, Do you sincerely own nnd

believe the whole doctrine of the

Confession of Faith, approven by the

General Assemblies of this liational

Churcb, and ratified by law in thc

yelr 1600, and fretluently confirmed

by divers Acts of Parliament since

that time, to be the truths of Gocl

contained in the Scriptures of the Oi'l

antl New Testanents ; antl do Yon
orvn thc rvholc doct t ine tberc in cot l -

tainecl as the confession of Your
lar tn i

"  3.  Do You s incerelY own t l re

purity of rvorship presently autho-

risetl antl practised in this churcb,

antl a-sscrted. in the fifteenth Act of

t i re Ge.ueral  Assembly,  1?07, ent i t led

'Act against fonovations in the Wor-

ship of God,' and also own presby-
terian government and. discipline now
so happily established in this church:
and are you persuaded that the said
doctrine, rvorship, discipline, and
church governmcnt, are founded upon
the Hoiy Scriptures and agreeable
thereto ?

"4. Do you promise that, through
the grace of God, you will trmly ancl

constantiy adhere to, and in your

station to the utmost of your power

assert, maintrrin, and defend the said

doctrine, worship, and. discipiine, and

the government of this Church by
kirk-sessions, presbyteries, plovincial

synods, and general assernblies ?

" 5. Do you prornise thai in your
practice you will conform yourself to

the said rvorship, and subnrit yourself

to the said discipline and government

of this Church, and shall neYer en-

deavour, ilirectly or indircctly, the
prejudice or subversion of the some?

" 6. Do you promise that you shali

follov no divisive courses from the
present establishmcnt in this Church ?

" 7. Do you renounce all doctrines,

tenets, or opinions whatsocver, con-
trary to or inconsistent rvith the saiil
doctrine, worship, discipiine, anrl
government of this Church ?

" 8. Do you promise that you shall
subjecb yourself to the several judica-

tories of this Church ? Are you

willing to subscribe to those things?

" Fornnclu to be signed by
Probationers.

( I , do hereby declare,
that I do sincerely own and bclieve
the whole doctrinc contnined in the
Confession of Faith approven by the
General Assernblies of this National
Church, and ratiderl by larv in the
yetrr 1690, and frequently confirmed.

by divers Acts of Parliament sin6s tr'nrr CLrsnsE
that tirue, to be the truths of Coa; oi!*of*!llo

and I do own the some as tbe con- Asseuuv 6n)
fession of my faith; as likewise, I do ^ a'

orvn the purity of worship prcsentiy 
'iffi|;."

authorizecl anrI practiserl iu this
Church, and a,lso the presbyteri.o I\I'rc'tlrstcn

government and disciplinc oo* ,o yolnn.
happily esiablished therein, rshich
doctriue, worship, aud church govern-
ment, I am persuatlecl, are founded on
the Word of God, anrl agreeablo
thereto; antl I promise tirat, through
the graCe of God, l shall firmly and
constantiy adliele to thc same; anil
to the utrnost of my power chall in
my station assert, maintain ancl de-
fend the said doctrinc, 'rvorship, dis-
cipline and government of this Church,
Ly kirk-ses"ions, presbyteries, pro-
vincial synorls, and general assemblies;
ancl that I slrrll, in my practice,

conform myself to thc said worship,
anrl submit to the said discipline and
go'r'ernment, ancl never endeavour,
tlirectly or indirectly, the prejudice or
subversion of the same; and I promise
that I shail follow no divisive courss
from the prcscnt establishment of
this Church, renouncing all doctrines,
tenets, and opinions whatsoever, con-
trary to, or inconsistent vith, the
said doctrine, worship, discipline, or
government of this Church."

The Flee Church formulas were the
same, except that they lefr, out the
phnses, " Raiifierl by law in the year
1690," and " Now settled by law," but
tlie sams cluestions are Put to pro-
poser l  ministcrs [see post ,  p.598] ,  and
the formula to bo signed by the per-
son orrlained contained this : " Ancl I
promise through thc Grace of God I
shall firmly and constantly adhere to
the same alil to the utmost of my
po rre r."

( f )  Sec  App r .  I ,  p . 748 .
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H. L. (sc.) to the Church recommencling t'he issue of a statemeut of
1c0* the principles of the Church (1) ; and a similar movement

Fnrn Csuncrr  fn IUO/.

"i$:ffilii' In 1847 the Unitecl Presbyterian Church was formecl, com-
,rsiunsl,y or) posecl of the relief Church which went out in 1761 on the

a .  - -

ovnnrot-x abuse of pa,tronage, and the United Secession, 1733. The
(1-t)' 

basis of the union of these two Churches was adopted
Ir'r'c'rLroren in Ilray, 1847 (2) ; and in 1&18 they framed rules ancl

D - "

Youxc. formularies.(3)
There was & movement amongsb certain members of the

Free Church for uniou with the lJnitecl Presbyterian Church,

" 
''' and a joint commibtee was appointed, who made a report. (4)

A second report wa,s maale in 1866. In 1867 a further report

giving articles of agreement, antl restrictive ariicles under the

A. C. AND PRIYT COIINOII.

heading the " Civil Magistrate " was macle (1) ; but the com- H. L. (sc.)

mittee failed to agree. In 1870 the Synod of the United Presby- 1e0'1

terian Church considered an overture proposing a revisal of the F*"J&oo.u
Church's Confession and Catechisms, with a view to remove oi*t"tff'""i;""

the.statemeuts not approved in the basis of union. The Synod Assnrrnr'r or)

rejeciecl the overture. (2) As part of the consecutiye circum- ottl'ooo
stances, in 1879 the Synod of ihe Uniierl Presbyterian Church 

(13)'

passed a Declaratory Act (3) shewing the position then taken 
", 

Ilec'ursran

(l) " 2. Sr,Lrrtrrxrs-DrsrnicrrvE ARrrcr,es.

a'Bg the [ree Clnnch an.d English " By the Aritud Prcsbgterian Church
Presbgterian Clrurch Committees. Committee.

" As on act of national homage tci " That it is not competent to the

Qhrist, the civil magistrate ought, civil rnagistrato to give lcgislativo

when necessary and experlicot, to sanction to any creed in the lvoy of

afford aicl from tho national resources setting up a civil establishment of

to the causo of Christ, providecl always religion, nor is it 'rYitLin his province

that ir: d.oirig so, whilo reserving full to proviile for the expense of the

control over his own gift, ho abstain ninistrations of religion out of the

from all authoritative iuterference in national resources. . . ." [For the

the iuternal governmont of the remaindor, see Lord Alverstone's

Church. . . ." opinion, post, p. 715.]

Iousc.

,:l
.s.#.
'fi

#

i,
-ih.
{i

*

.  j '

(1) " Act VII., 1853, anent tho

.principles of the Church.

"The General Assembly having re-

sumed the consideration of the over-

tures on the Principles of the Church,

did, and hereby do, rcsolve as

follorvs :-

" 1. That this Church maintains,

unaltered and uncompromiscd, the

principles set forth in the Clairn,

Declaratior, and Protest of 1S4? antl

the Protesb of 18{3, relative to the

lawfulness anil obiigation of a Scrip-

tural alliance between thc Church of

Christ and the State, and. the con'

ditions upon which such an alliance

ought to be reguiated,-as rvell as

also the position which, in the main-

tenance of these principles, the Church
was called upon to take in 1842 and

1843, as a Church protesting against
invasions of her just ancl consti-
tutional rights, anil demanding redress

of the wrongs thus inflictcd.

" 2. 'l 'hat rvhile, in pursuarce of the

righteous protest and demand afore-

eaid, ib is 'fiee to the nrembers of
this Church, or their succcssors, nt
any time,' as the Claim of Right

asserts, 'when thero ehall be a pros-

pect of obtaining justice, to ciaim
restitution of all such civil rights and
privileges, ancl temporal beneflts and
endorvurents ns' they ' were then
compelled to yield up,'-there is not
any present call to tako any such
atep in tbat direction, as sould imply
rencwed negotiations rsith states-
men or renewed application to the
legislature,

" 3. That is ihe dutyof theChurch,
all the more on this *ccount, to adopt
measures for keeping beforc thc minds
of the people, :rnd. especially of the
rising generation, the priuciples which
this Church holds, and the position
which she occupies as thc Free
Protesting Church of Scotlancl.

" 4. That the Conmitteo be ap-
pointed to dlaw up r 1.:o1ular summary,
in the narrative form, of the principles
aud contendings of the Church of

Scotlrnd from the earliest times to

the present, adapted to the purpose

indicated in the previous resoiution,
and to report progress to tire nexl

General Assembly."
(2) Seo A14rr. J, p. 752.
(3)  See Appr.  l i ,  p.753.
(+)  See Appx.  L,  p.754.

(2) The overturo was reatl. The

Synod then proceedeci to give judg-

ment on the subject of tho overture,

and, afier reasoning, it was moved and

seconded,-"'I'hat, forasmuch as the

interpretation of the terms of the Basis

is regulated by the terms of the formula

of October, 18*7, declaling that oftice-

bearers of the Church are not required

to approve of anything in the subor-

dinate standards that teaches or is

eupposed to teach compulsory or per-

secuting and,iotolerant principles in

religion, thereby securing full liberty

of opinion with reference to civil

estoblisbments of religion, tho Synod

dismiss the overture as uncalled for

and inexpedient."

(3) " DECLARA'I'OIIY ACT, aclopteil
by Synoil, May, 1879.

" 1. That in regard to the doctrine of
retlemption as taught in the Standards,

ancl in consistency therewith, the
love of God to all mankind, His gift
of llis Son to bo the propitiation
for the sins of the whole wor1d, ancl
the freo offer of salvation to men
without distinction on tho ground of
Christ's perfect sacrifice, aro matters
rvhich have been aud continue to be
regarded by this Church as vital in
the system of Gospel truth, and to
which due promineuce ought ever to
be given.

" 2. That the d.octrine of the divirie
decrees, including the clobtrine of
election to eternal life, is heltl in con-

Declion and harmony with the truth
that God is not willing that any shoultl
perish but thrt all should come to

repeutance, and that IIe has provided.

a salration sufficient for all, adapted.
to all, ancl ofi'ered to all iu the Gospel;
and also with the responsibility of

eYery man for his dealing rvith the
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io the \Yestminsier Confession. On the eve of the union in
1897 they macle a report on disestablishment and. clisenclow-

$
$:
,$
iti
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certain aclys,nces to bring them into line with the Unitecl

Presbyterian Church. Ministers of one Church could become

511

H. L. (Sc.)

Fnsn CEuncu
or Scorl.rxp

(GrNnn.u,
Assnuolr or)

a.

Ovrnroux
G.3).

Ilecrr,rsrnt

"roto

190:l

Fnes Cauncrr ment. (1) In the meantime the Free Church had macle
on Scorl,l.lln

(Grxrner,
Assuusly or) .

c. 
' lree and unrestricted offcr of eternal

O v B n r o u x  i i f e . . . .
(LoRD). ,,4. That while none are saved

I1.rJ-r,nrnn exccpt through the meiliation of
Christ, and by the graco of Eis lloly

t'o*o' Spirit, rvbo rvortelh when, and where,
ancl how it pleaseth Him; whilc tho

,. . , duty of sencling the Gospel to tbe
heathen, who are sunk in ignorance,
sil, rnd misery, is clear lnd impera-
tivc; and while the outrvard and
ordinary means of salvation for those
capable of being called by the Word
are tbe orclinances of the Gospel: in
accelrting the Standards, it is not
requirecl to be held that any who die
iu infancy are lost, or thai God may
not extend. Hie grace to any who aro
without the pale of ordinary means,
as it may seem good in His sight.

" 5. That iu regarcl to the doctrino
of the Civil l\Iagistrate, rnd his autho-
rity and duty in the sphere of religion,
as taught in the Stanilards, this Church

. holds that the Lorcl Jesus Christ ig
the only I(ing and Heail of the Cburch,
and 'Hearl over all tbings to the
Church, rvhich is IIis body'; disap

' proyes of all compulsory or persecuting
aud intolerant principles in religion;
and declares, as hitherto, that she does
not require approval of anything in
her Standards that teaches, or may be
supposeil to teach, such principles.

" 6. That Christ has laid it as s
permanent and universal obligation
upon His Church, at once to maintain
her orvn ordinanccs, and to . preach
tho Gospel to every creeture'; aud
has orclained that IIis people provide
by their freewill offerings for the
fulfilment of this obligation.

" 7. That, in accordanco with tbs

praotice hitherto observed in this
Churcb, liberty of opinion is alloweil
on such points in the Standards, nob
entering into the substanco of the
faitb, as the interpretation of the , sir
days' in the l\Iosaic account of the
creatioo: the Church guarding against
the abuse of this liberty to the injury
of its unity tnd peace.

" Tbe following question of the.
Formula contains the terms in which
the Subordinato Standards are accepted
by the office-bearers of the Church:-
'Do you ncknowledge the lYestminster
Confession of Faith and tbe Larger
and Shorter Catechisms as an exhibi-
tion of the sense in rvhich you unrler-
stand the l{oly Scriptures, this ac-
knowledgment being rnade in view of
the explanations contained in the
Declaratory Act of Synod there-
aneut ? t t'

(1) "EXCERPTS from Srxoop^*nns,
I[:ry, 1807.

" Rrponr oF ColrurrrEg ox Drsr,stt.s-
r,r.\EIIE)ir eNn Drsnxoorvurxr,

" The cluestion of Disestablishment
during 1896 and 1897, although in
present political circumstances not
capable of being successfully dealt
with in Parliament, has yet been kept,
before the minds of the public by the
action of its opponents no less thaD
by tbat of its supporters.

"Ailvantage has been taken of.tbe
present political situation by State
Church supporters to endecvour to
push through Parliament i' (certain
measures).

" It bas been tho aim of tho Synod's
Committee to bring tho Voluntary
Principles of the Churoh to bear sn

the various public questions that

have emerged since last meeting of

Synod. . . .

"xvr. Juntlnn ol. UNTTED PnnssY-

TURIAT' CECIICE.

" The Synod's Comrnittee issued in

Ilarch to ministers anil Synocl elders

Tract XXV, prcpared by the Con'

vener, eiewing the Jubileo of the

Uniied Presbytericn Church in tho

lighi of its llistoricai Testimony as

to the Proper Relations betrveen the

Church ancl the State. It was also

seut to Free and Established Churoh

ministers. . . .

" srx. PnoposEn }forrox o!' Cor-
MITTEE.

"In conclusion the Commitiee re-

comrnends that the Synod resolve in

the following or like terms:-

[The following words are repeated

in the Synod'g own language in

adopting the rePort.]

" ?th May, 1897.

"The Synod called for the Report

of the Committee on DisestablishmeDt

and Disendowment, which was Pre-
sented by Mr. Benjamin }Iartin, Con-

vener, trlr. Ilartin was heard, autl

concludecl with tbe following motion,

namely:-

"That the Synod, having heard

the Report, approves generally of the

action of the Committee in upholding

the Church's testimony on the proper

relations between the Church and the

State, and in favour of religious

equaiity by Disestablishment and Die-

endowment; instructs the Committee
to embrace all fit opportunities of
making its Voluntary principles
knowa throughout the Church ancl

the community; and authorizes it to

support such Disestablishment Bill or

Resolution in Pnrliament as shall give

effect to these princiPles, and to

oppose, in accorclance with former

Synodical decisions, new Iegislatiou to

strengthen the Established Church.

" The Synod further recommends
ministers, elders, and members to

assist in their eeveral localities in

dillusing a knoivledge of th'e volun-
tary principles of the Church, and in
promoting legislation for the Dis-
estnblishment and Disendowment of

the Itrstablished Church of Scotiaod.

" The motion was seconded, and

utanimouslv adooted."

Tract XIY. was called " The Jubilee

of the United Presbyterian Church in

the light of its Ilistorical Testimony

as to the Proper Relationship between

the Church and the State" 'and said:

" The Unitecl }resbyterian Church

maintains ss one of its most distinc-

tive principles that ii is not the pro-

vince of the State to establieh aud

endow the Christian Church."

"This principie as DorY defined in

Yoluntaryism was nob Professed bY

ths founders of tho secession and

relief churches. Bui the Ecclesiastical

posibioD they assumed, and their

principle of spiritual independenco

which ied them to take up that

position, containeil the g€rm of

Volu:rtaryism, and ulbimately made

rt eary ancl inevitable for their

successors to develop the clearer antl

fulier theory now heltl as to the

unscripturalness and irijustice of the

civil establishment of religion."

"The United I'resbyierian Churcb'

thus looking back to the testimonY

of its various branches on the rela-

tions of Church and Stato cluring

:-.  , l i
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H. L. (sc.) ministers of the other ; but ihe Free Church so woriled. their
rcot Mutual lligibility Act, 1874 (1), thai it compelled any minister

Fu"ffioo.,, of the United Presbyterian Church joining the Free Church to
"iff3:l||' aclopt the position of the Free Church. In 18?5 also oyer-

Ar-SE!IBLY OF)

a,
Ovsnroux(1',')

If.c.cA,r,rsrnn
t.

Youso,

tures were made. (1) Then, thirteen years after the Declaratory lr. L. (Sc.)
Aci of the United Presbyterian Church, the l-ree Church in leo+
1892 (2) passed. a Declaratory Act, which the appellants con- troriicnc,r

or. Scorr,.rxo
(1) ,,XXYL-ACT anenr Usron rhe firee Churctr of Scotlancl, 

"" 
tl" o$!.fi|ii^;",

with Rrronuro Pnussy- understaniline ihat the Act of Assem- r.
rnur.,r.x CnsncH. bly, 2?rh Arfuust, 16+? [the Act by OvERr,'cN

" 2?th IIay, 1875. rohi.h th, General Assembly accepted 
(Lor:tr)'

., Tho General Assemblv havins the 
'Westminster 

Confession], aad 1[s ]leca'usrrB

considerecl tho Beport of th. Corol I'reamLle to the Act XII. of Assembly ynl..rn.
rnittee on Union vith the Refornred 1846 are held to be in force as iater_
Presbyterian Ctrurch, and the Extract preting the said Formula, and also to
trIinute of the Synod of thab Church allow the nrue of the United Church
on the subject, approye generally of to bs the Free Church of Scotlaud, so
tho Beport,  and record their tbrnks as toinvolvenochangebythisChurch

to the Comurittee an6 the interim in that respect."

Convener. (2).,ACT (DECLAIIATORY

A. C. AND PBIYT COIINCII,. 543

the last 164 years, consistentiy lifts

up on this its Jubilee its distinc-

tive rvitness against civil establish-

ments of rcligiou, anil clemands in
tho name of every justice that the

Establisbed Churches in Englaod and.

Scotland. should be ilisestablished and.

disend,owecl."

" The Synod, having heard the

Report " (that is, on this disestablish-

ment and disendorvrnent), " approves

the action of the Committee in upholcl-

ing the Church's tcstimony on the

proper relations of Church antl State,

ancl in support of religior.rs Equality

by Disesteblishnent and Disendow-

ntent.tt

(1) " XXY.-ACT aneni signing
of the Fonuur,l.

, '1st  June.  1874.

" The General Assembly, with con-

sent of Presbyteries, enact anil orclain :

[Nofc.-This Act hacl been passecl as

an interim Act by the Generai Assem-

bly of the prececling year on 29th trIay,
1873.] That in eYery case of induc-
tion into any spiritual ofrce or func-

tion in this Church, the person to be
inducted shall sign the Formula pre-

scribed in Act III., 1816, intituled,
'Act anent Questions snil Formula,'

during public n'orship on thc day of

induction, inmediateiy after giving

satisfactory answers to the cluestions

appointed in sriil Act to be put to

him; and that in every case of a

nrinister being proposed to l-re callecl
who belongs to another branch of the

Church of Christ, if the l'resbytery

fincl the call regular anil sufficient so
far as the congregation is concerned,
they shall adjourn to meet on a sub-
sequeDt day, not sooner than a fort-
night nor later than four weeks there-
after, exceptlvhen the clll is to a
minister in the Colonies, in which
case the adjournment may be pro-
longed; and shail transmit to the
minister proposed. to be called. an
extract of that finiling, together with
a copy of the said. Act XII., 1846, as
bereinafter amended, including the
preamble as well as the enacting put,
as also a copy of the present finding
of ths Assembly in fuil, embracing
the Act of Assenrbly, Class I. 4, of
date Thursday, 29th May, 1871),
passing the l\Iutual Eligibility Over-
ture into a law, with relative declara-
tion in full, snd also a copy of this
Act, iuforming him that if no com-
munication is sent beyond a simplc
acknowledgment of their receipt, the
I'resbytery will then, upon the assurnp-
tion that no difficulty exists on his
part as regards the saicl ilocuments,
proceed in the case according to the

laws of the Church. And at tbe diet

for the induction of any ministcr
thus called, tho Presbytery shall'
beforo the induction service, record

the fact that the provisions of thi'

Act have been duly complieri'with.

" l'he Assembly also, wilh conseu!
aforesaid, rescind tho last clause of

s. I in the second head of the said

Act  XI I . ,  1346, as being superse, Ic I

by the provisions now enacterJ., anettt

the tiure and nranner of siguing tbo

Formula."

" The Genersl Assembly declaro
their great grati6cation anrl thorough
satisfaction rvith the rcsult of the
conferences and with the course
now taken by the Synocl. They
welcome rvith cordiaiity the prospect
of tho proposed Union on the terme
suggested, They cleclare their high
esteem for the minisiers and elders
ancl members of a Church which has
for so long a perioil testifteil for
Scripturai truth, and thoy appoiut a
Committee, to bs afterwarcls namecl,
to prepare an Overturewith a view to
the conternplated Union which may
be submitted to a future diet of this
Assembly, aad, if approved of, trans-
tnitteil to I'resbyteries for their con-
consideration iu terms of the Barrier
Act."

" XXVII.-OYDRTUBE transmitted
to Pnrslyrrnrrs for their Opinion
anent Ur..rox ryith Rnl'onrrro
I'r,EsnrrEnre,N Crturctr.

" The Assembly agree to transmit
to Presbyteries iu terurs of th'e Barrier
:\ct the followiog Overture, viz, :-

" Whereas further, it appears that
the Synod are rvilling to accept with-
out reserve the eristing Formuia of

ACT) anent CONFESSION
OF FAITH.

" (No. 8 of Ciass II.)

" 26th }lay, 1802. Sess. 13.

" \Yhereas it is expedieut to remove
difficulties and scruples rvhich have
been felt by some in reference to thc
declaration of belief required from
persons who receivo licence or are
admitted to office in ihis Church, the
General Aesembly, rvith consent of
Presbyteries, declare as follows :-

" Thnt, in holding antl teaching,
according to the Confession, the
Divine purpose of grace towards those
who aro saved, and the erecution of
that purpose in tine, this Church
most earnestly proclaims, as st*nding
in the forefront of the revelation of
Grace, the love of God.-Flther, Son,
and Holy Spirit-to sinuers of man-
kind, manifesiecl especially in the
Father's gifb of thc Son to be the
Saviour of the world, in tho coming
of ths Son to offer Himself a Pro-
pitiation for sin, and in tire striving of
the Iloly Spirib with men to bring
them to repentance.

" Thlt this Church also holds that
all rvho hear the Gospel are warranted

I
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rr. L. (sc.) demned as contraclictory to chapters III. antl X. of the

leo:t confession of Faith, and left it to the church to decide what

Fnrr Cuvncu P&rtS of the Confession might be written out. There were

against this Act, and a qualifying Act was
Then, following these Acts out, the tr'ree

A. c. AND PRIYT COUNCII,.

Church commencecl their union carnpaign-every step being u. r,' qsc.l

resistecl by the minority-by issuing an overture (1) for ihe 1e04

consideration of the presbyteries. Then there followecl on Fo"Trr*rt
October 31, 1900, the Uniting Aci. (2) The previous day an "tiT.9l:f"
Act hatl been passed by the General Assembly of the plss Assunu't or)

Church dealing with property (3), and which the action was ot-"I'oon
raised to set aside. Then followed the Act of the United G"Y)'

Sree Church appointing the united body of trustees to hold Mecer'rstnn

the properby. Neither of the formularies of the two uniting - vo?oo'

Churches wa,s acceptecl by the other; therefore an Acl was
passecl providing & new formula. (4) On the union being 

' ':':'
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"?d;$lfl' nrlmerous Protests
As-*nur:r,r oF) passed in 1894. (1)

()vnnroox
(Lonn)' and required to believe to the saving

llilsrrn of their souls; and that in the case

u. of such as do not believe, but perish
Youxc' in their sins, the issue is due to their

own rejeclion of the Gospel csll. That

this Church does lot teach, antl does

not regard the Confession as teaching,

the foreordination of men to death

irresPective of their owu sin.

" 1'hat it is the dutY of those who

believe, anil one end of their calling

by God, to make known the GosPel

to all rnen everywbete for theobedience

of faith. Antl that while the Gospel

is the ordinary means of salvation for

tbose to whom it is mode known, Yet
it does not follow, nor is the Coufes-

sion to bo held as teaching, that anY
' 

who die in infancY aro lost, or that

God maY not ertend I{is mercY, for

Christ's sake, rnil by Eis Eoly Spirit'

to those vho are beYond tho reaoh of

these means, as it maY seem good to

liim, occording to the riches of IIis

grace.

" That, in holding anil teaching,

according to the Confession of Faith,

tbe corruption of mau's rvhole nature

as fallen, this Church elso maintains

tbst there remain tokens of his great'

ness as created in the image of God;

that he posse$ses a knowletlge of God

anil of dutY; that he is resPonsible

for compliance wilh the moral law ancl
'rvith the Gospel; and tbat, although

unabie without the aicl of the Hoiy

Spirit to return to God, he is Yet

capable of affections and actions which

in themselves are virtuous and prniso-

vorlhY.

"'Ihat this Church tlisclains il-

tolerant or persecuting principles, aad

does not consider her office-bearers, in

subscribing the Confessiol, committed

to any principles iuconsistent witb

liberty of conscience ond the right of

private jrrdgment.

" That while <liversity of opinion is

recognisecl in this Church ou such

points io the Confession as do nol

enter into the substanco of the Re-

formed. Faith therein eet fortb, the

Churcb retains full authority to deter-

mine, in eny case which nraY arisc,

what points fall within this descrip-

tion, and thus to guaril against anY

abuse of this liberby to tho detriment,

of sound doctrine, or to the injury oi

her unity ancl peace."

(1) " XXIIII.-ACT anent DE-

CLARATORY ACT 1892

on CONFESSION of

FAITH.

" 29th l\Iay 1894.

" Whereas tho Declaratory Act 18C3

was passed to remove diificulties aDtI

scruples which hatl been felt by somo

in reference to the declaration of

belief required from Persons who

receive licence' or are atlmittcd to

office iu this Church, the AssemblY

hereby declare that ths statements of

doctrine contained in the sairl Act ntt'

not thereby imposed upon any of tho

Chutch's office-bearers as part of thc

standartls of the Church; but tbtt'

those who are licenserl or ordained t'r

office in this Churcb, in ansrvcrilr;

the questions ancl subscribing t)'e

formula, are entitleil to do eo in vie$

of tbe said DeolaratorY Act"'

(1) See Appx. II, p. ?56.
(2) Tho same tbing over again as

the overture, rcith the declarations

appended io it by both parties.

(3) "ACT of the Grxrnl'r, Asspu-
rr-v of the Fnnn Cuuncn or

. Scotr,rxo, dated 30th Octo-

ber 1900.

" \Yhereas a Union of the Fiee

Church of Scotland. antl of ihe Unitecl

Presbyterian Cburch, under tho name

of the United Free Church of Scot-

land, is in contemplation ancl is about

to be consummated :

" And whereas in the event of the

proposed union being carried out, it

is necessary and expedient in the

interest of the said. Free Church of

Scotland and the said United Free

Chulch of Scotland, antl for facili-
tating the administration and work of
the said Unitecl Frec Church of Scot-
l*nd, and of ths various institutions
connected with anil forming the same,
that it be enacted, ordained, and
declared, as the General Assembly,
in virtue of tho powers belolging to
them under the rules ancl regulations
of the said Free Church of Scotland,
or otherwise belonging or competent
to them, hereby specially Enact,
'Ordain, 

and Declare that the United
I"r'ee Church of Scotlaud is and shall

bo the successor in office of the saicl
Free Church of  Scot land . ,  .  .  ancl
further that the whole property be-
longing to tbe Free Church of Scot-
Iand, or in which the eaial Free Church
is interested, presently vested in, or
in any way held by the said Free
Church of Scotiand . . . . shall belong
to tbe United. Free Church of Scot-
land, antl ehall be vesteil in, and heicl
for behoof of the United Free Church
of Scobland" .. . . (andits officialsancl
so forth).

(4) " ACT anent Qursrroxs and,
Fonrtur,.a. (No. 2 of Class I.)

31st  October 1900. Sess.  l .

" The General Assembly, in accorcl-
ance with tho terms of the Uniting
Act, enact and ordain that the follow-
ing Questions and Forrnula, considerecl
and agrceil upon by the fnferior Courts
of the two Churches, shall be ths

Questions snal I'ormula to be useal
at the Orclination anil Induction of
l\Iinisters and Office-Bearers in i,ho
Unitecl Free Church:-

" PnEAMILE .r,xn Qursrroxs ar IIIE
Lrcuxsrsc on Prou.q,rroNlns.

" PnE.tlttt E.

" (To be publicly read, tolwn the Ques-
tions arc put.)

" It is hereby declareil, that the

following Questions are put in view

'{  l i : : l  "
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1I. L. (Sc.) carriecl, the minority, who hacl all along protested, brought
lg04 these aciions. In ihe first appeal the first five articles of the

I.nrr[uu.,, contlescentlence merely guu" th" hisiory of the immediate cause
"iff$;iiy of disruption in 1843.
ASSETIBLY oF) Cond. 6. It set forth (inter alia) that the signatories, for the

ornnroux reasons siated in the claim of riight, Declaration, rand Protes!("''3)' 
of \[ay 18, 1842, antl Protest of May 40, 1843, should ,,be free

Ill'rc'^:'rsrnn to exercise government and discipline in their several juclica-
,-,-,'-o tories, separate from the Establishment, accorcling to God's

' ': I 
Scoiland, as heretofore unclerstood."

Concl. 7. " By the 19th Act of the said Assembly of 1843 . . . .
the several Presbyteries of the Free Church were enjoined to
recoril the Protest taken on l\{ay 18 of that year, together wiih

A. C. AND PBIYT COIINCIIJ. 547

the ground H. L. (sc.)
r90{

tbe Act of Separation and. Deed of Demission ,, as
anil warrant of their proceeclings."'

Cond. 8. " fn consequence of the Disruption from the Estab- Fnnr csuncs
lishment of the ministers and members who constitutecl them- "?d:3llti"
selves the Free church of Scotlancl, and in accorilance *1tr6 As\ruor.v or')
the grounds and reasons of such Disruption, as set forth in the ooulroox
foresaicl constituiing clocuments of said Free church, it was G'"i)'

founcl necessary to amencl the Questions antl Formqla formerly }rr'c-[rsten

in use by the Established church of scotlancr at the licensing yocxc.

of probaiioners, ancl the ordinaiion of cle&cons, elcrers, and 1.,, ,
ministers respectively, and accordingly, on July 1, 1g46, the " 

'' " '

General Assembly of the Free Church, by Act 1g46, cap. 12,
readjusted the Questions ancl Formula of the Established
Church so as to adapt them to the position which the Free
Church had taken up, ancl to embocly the profession of her
ministers and oflice-bearers . . . ."

Cond. 9. " Ilurther, on 31st May, 1851, the General Assembly
of the Free Church, by Act of Assembly 1951, cap. g, sanc_
tioned the publication of a volume containing the subordinate
standards and other authoritative clocuments of the saicl
Church, and adopted. an Act and Declaration relative thereto.
. . . . The said subordinate stantlards were those of the Church
of Scotland, viz., the Confession of X'aith, the l_.rarger and
$horter Catechisms, ancl the Directory for public Worship and
form of Church Government agreecl upon by the Assembly of
Divines at'Westminster in 1648. The said Act of Assemblv
and Act and Declaration incorporated therein were meruly
tleclaratory and not enacting, and the provisions of the Barrier
Act, referred to in answer, wele not applicable thereto. They
were in entire accordance with the origin ancl construction of
the Free Church, ancl accordingly recognisecl the said Confession
of tr'aith as the test of tbeir profession to be imposed by
subscription upon ber ministers ancl elclers."' 

Cond. 10. ",The said Free Church of Scotlancl is a voluntary
association or body of Chrisiians associated. together under a
tlefinite contract involving the maintenance of definite prin-
ciples. That contract is constitutecl by the foresaid Clail of
Right, Declaration, and Protest oL LB42, protest of 1g43, ancl

of Act 1647 (1), approving of the
( lonfession of Faith; Act XII. 1846 (2),
of the Irree Church of Scotlanil; De-
clnratory Act, 1879 (3), of tho United
Presbyterion Church; anri Act XIl.
1892 (4), with relative Act of 1894,
of the Free Church; and that proba-
tioners are entitlerl to take advantage
of any of thess Acts.

" It is hereby also dec.lared, that the
documents referred to in Question
No. 4, antl there named for brevity
the Claim of Right of 1842, the
Protest of 1843, ancl the Basis of
Union of 1847, are respectively
the I Claim, Declaration, anil Protest
adopted by the General Assembly of
the Ohurch of Scotland in 1842,'
:rnd the Protest of llinisters and
J,)lders, Commissioners from Presby-
teries to the Gener*l Assembly, read in
prcsencc of the Royal Commissioner,
on lSth ntry 1843, ancl the , Basis
of Union adopted by the Synod. of the
United Presbyterien Church on 13th
IIay 1847.'

" Qunsttoxs.

" 1. Do you believe the Scriptures
of the old ancl Nerv Testaments to be
the \Yortl of God, and. tho only rule
of faith and life ?

" 2. Do you sincerely owa and. be-
Iieve the Doctrine of this Churcb, sei
forth in the Confession of Faith ap
proven by Acts of General Synods and
Assemblies ; do you acknorvledge the
said doctrine as expressing the sense in
which you understand the Holy Scrip-
tures; and will you constantly main-
tain ancl defend. the same, and the
purity of worship in accordance therc-
wi th?

" 3. Do you disorvn all Popisb,
Arian, Socinian, t\rminir,n, Erestian,
anrl other tloctrines, tenets,and opinione
whatsoever, contrary to anil inconsis-
tent with the said doctrine of this

Church'? " [It containecl six more

clauses, which it is not necessary to

give.l

(1) See Appx. E, p.730.
(2) Post, p. 598.

(3) Ante, p. 539.
(4) Ante, pp. 543-4.
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H. L. (sc.) Act of Separation and Deetl of Demission of 1843, and the Acts

re01 of Assembly of the Church of Scoilancl, in so far as not modified

F*oEo*., thereby. The foresaid contemporaneous documents, viz., the

"i#$:H' Act of Assembly of 1846, cap. t2, aud the Questions ancl
Assnurr,v or) Formula thereby sanctionecl, aud the Act of Assembly of 1851,

!.

ov_rnroux cap. 9, are in acoorcl therewiih antl expository thereof. Said
("oT)' 

constituting clocuments recognise as an essential principle of
ll'rcr'r':srsn the Free Church the assertion of the cluty of the State 'to

YouNc. maintain and support an establishment of religion in accord.-

ance with God's Word,' and as an egsential standa,rcl of her

belief, the Wesiminster Confesgion."

1 I 
the said Free Church of Scotland untler which it was first

associated contains no provision for any alteration " by a
majority.

Cond. 12 set forth thai the Church hacl from time to time

acquired property: " Saicl contract of association or contract or

constitution does not provide for or ailmit of any rnaiority of
the members of the Free Church of Scotland thereby consti-

tuied diverting the said property from the uses of said Church

to the uses of any other Christian association of Christians,

and particularly to the uses of any such church or association

holding principles ancl stanclards of belief tliffering from those

of the said Free Church of Scotland as originally constituted.

The individual pursuers became members, ministers, or ofrce-
' bearers of the said Free Church of Scotland uncler and in

reliance upon its constitution as hereinbefore tlefinecl."

Cond. 13. The Establisbment principle was defined: " The

said principle formed an essential principle of the Free Church

of Scotlancl, and its maintenance was one of the main reasons

for the formation of that Church as a separate association or

botly of Christians, distinct and apart from those who professecl

themselves to be 'voluntaries.' There were several .such
. associations of sececlers from the Istablishecl Church of Scot-

land in existence at the time of the Disruption of 1843, holding

views practically identical wiih those of the founders of th"

Free Church in matters of doctrine ancl as to the encroach-

ments of the civil courts, but differing from them as regartled

the duty above referred to. rn regaril io ihis, these bodies E. L. (so.)
were 'voluntaries ' in the sense of holding such action of the 190+
Siate to be unlawful. The foundaiion of ihe Free Church **, 1,.o*[o"ru
a protest against the posiiion of such churches on the oo" or,.scorr,rxr
hand, just as it was against the encroach;;;t; 

"r 
,L. .i"ii ^5$1,X1.Y1.r
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power on the other."
Cond. 14 set out that from about 1g64 a party favouring

union with the United presbyterian Church arose.

Ovnn:rouN
(LonD).

If.c,cr,LrsrBn
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Cond. 15. " fn 18g7 the Uniied presbyterian Synod,s Com_ yol.-rc.
mittee upon Disestablishmeni and Disend.owment issuecl, as

. an official statement of the position of that Church, a tract
. (No. 25), entitled 'The Jubiree of the united presbyterian

Church in the light of its historical iestimony as to the proper . i,,l 
,.,

relations between the Church ancl State, 1897,, which cJm-
mences with the affirmation ihat . The United presbyterian
church maintains as one of its most distinctive priuciples that
it is not the province of the staie to establish and endow the
Chrisiian Church., After a narrative expounding the history

, of the testimony of the constituent elements of ihe United' Presbyterian ch'rch and of that ch'rch itserf on the question,
the tract enunciates as the conclusion arrived. at tilai, , To
minimise the value oJ the voluntary principles of tbe United
Presbyterian Church as of laie adoption and not essential to
its testimony, is to deny the facts of history, ancl io refuse to
see in them the natural ancl necessary growth of the earlier
contenclings of the Fathers.' fn reporting to the Synocl of
1897 the said committee stated linter alaf that ,It has been
the aim of the Synod,s Committee to bring the voluntaf
principles of the Church to bear on the various public ques-
tions that have emerged since the last meeting of Syioil.,

*od 
the Synod, at its meeting of ?th IVIay, 1BgZ, approved of

the commitiee's action in upholding the Church,s t.rii*ooy oo
the proper relations between churcn and state, and insiructed
il 

l" 
take all fit opporiunities of making its voluntary prin- |ciples throughoui the Church ancl til" community, ancl

authorized it to support such parliamentary action as should.
give effect to these principles. At ihe same time the Svnod
renewetl , the testimony of 1B4Z of ihe Unitecl presbyterian

A. c. 1901. 3 2 P

,f,: '
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lr. L. (sc.) church, constantly maintained,' ' that it is not ll'ithin the

l$0{ province of civil government to provide for the religious

r;,,o,fiu*r,, insiruction of the subject, and thab this department of the
o';;"_.lll:.)), education of the young belongs exclusiveiy to the parents and

o[$l'l?X l.t the churches.' T]re saicl ttact (No. 25), Report of Committee

ooul.oon and llesolutions of Synod . . . correctly express the concep-
("..'). fion of the Uniied Presbyterian Synocl itself of the position of

llr,rc,\Lrsrsn that Church towards the Establishment. Similar resolutions

vor-*o. had been previously passed by the Syuods of (inter alia)

1S.1S, 1850, 1851, 1E5{, 1865, and 1866; and resolutions to

the like effect were aclopted at the Synods of 1898, 1899, and

\{ay, 1900

Cond. 16. " The principlei 
'of 

the United Presbyterian

Church are also in other important respects at variance rvith

those of the Free Church of Scoiland, anil in particular as

after mentioned in the qualifieil acceptance as its standard of

the Westminster Confession of Faith."

Concl. 1?. " Fot & considerable time all efforts in the

clirecLion of Union failed, by reason of the objections of those

rvho adhered wiih loyalty io the distinciive principles of the

two Churches '*espectively' In the l-ree Church these efforts

were met wiih determined opposition by a large body of

ministers and elders who hacl been leaders in the Disruption

movement of 18:[3, ancl who maintainecl that such Union

rn'ould involve defection froT the disiinctive testimony and

principles of the Free Church, ancl who were prepareil, anil

linown to be preparecl, to carry their resistance to the utmost

length. Consequently the negotiations for Union were in

18?1 for the time being abandonetl. It was only after these

leaclers had passed away that the party adhering to the

Church's principles of 1843 n'as overborne by a youngcr

generation of clergy ancl elclers, who had revived and carried

on the negotiations for an incorporating Union of the Free

Church with the Unitetl Presbyterian Church, which uliimatcly

resulted in the pretendecl Acts after mentionecl."

Conds. 18 aud 19 contain statements placiicnily to this effect'

There 'was also set forth that in 18?3 and 1874 there were

passed by ihe Free Chulch of Scotland Acts for the purpose of

A. C. AND PNIYT COUNCII,. O D L

making mutually eligibte ministers of the uniiecl presbyterian rr. L. (Sc.)
Church and ministers of the Free Church, thai is, to make te04
eligible for a charge a minister then holcling a position in the trnrffrr,crr
United Presbyterian Church.

Cond. 20 : " It lvas noi til i

op Scorl.,tsu

1891 ihat any farther step A5gil:.}L')
towards the proposed union with ihe united presbyterian ovnnror:r
Church was maile. This took the form of a measur.e which 

(Lorrrr).

was introtluced. into the General Assembly of the Free Church fr.rc-ur-'-lin

in ihat year, anil was in 1892, though only uncler protest, yol'o.

passed into ihe Act of Assembly, 18g2, No. B of Class II., in
which the Assembly, claiming for the first time the auibority
to deterruine what points in the Confession of Faith entered.
and what points clid not enter into the substance of the
Reformecl Faiih, proceeded. to qualify the Confession of Faith
as therein set forth, ancl reserved to itself authority to make
such further qualifications as shoulcl be deemed. proper. The
said Act lvas termeal the Declaratory Act, 1Sg2 ; there was also
passecl uncler protest the Act 1894, c. g, an Act anent the
Declaratory Act, 1892, on the Confession of Faith. By said
last-mentioned Act it was, with a view to rnininise the apparent
effect of the Declaratorv Act, provicled that the statements of
doctrine contained in saicl Declaratory Act, 18g2, were not
imposed on the Church's offrce-bearers as part of the standards
of the Church, bui that those rvho were licensed or ordainecl to
office in the Church should ihereby be entitled to accept the
Questions ancl Formula of the l]ree Church in view of the said
Declaratory A.ct, that is, to accept and subscribe the same
uncler reservation. The Act of 18g4 had not been transmitted
under the Barrier Act, presumably because cf its declaratory
character. These Acts were necessary to bring the Free Church
into line wiih the United Presbyterian Church, with a view to
the proposed Union, ancl constituted. a grave clefection frbm the
principles of the Free Church as originally constitutecl.',

Cond. 21 : " By the Basis of Union of the United presbyterian
Church, adopted at its consti iution in 184?, it was d.eclared
I{earl 2: 'That the Wcstminster Confession of Faith and the
Larger and. Shorter Catechisms are the Confession and Cate-
chisms of this Church, and contain the Authorized Exhibition

3  2 P 2
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H. L. (So.) of the sense in which lve unclerstand the Holy Scripiures, il,
1e0{ being always unclerstood that rve do not approve of anything in

tnnEnffruncu these documenis which teaches, or may be supposed. to teach,

"i#":;lfl" compulsory or persecuting and intolerant principles in religion.
-lssn:rnr.r oe) But in llfay, 1879, ihe Synod of the United Presbyterian

or-"i"oun Church had adopted a Declaratory Act whereby they modified
(L"1)' 

these standarcls as therein set forth, and further modified the
trI-rc'rr'rsrnn formula to be accepted by the ofEce-bearers of ihe Church, to

Yornc. the effect of making the modifications of the Declaratory Act

was called on to acknowledge the \Yestminster Confession of

Faith anil the Larger and Shorter Catechisrns, not as an
exhibition of the sense in which he unclerstood the lloly

Scriptures, but as sucb exhibition only when qualified by ihe
explanations contained in saicl Declaratory Act."

Cond. 22 referrecl to the Declaratory Act of 1892, when nego-

tiations for union were reopenecl, ancl averrecl : " The General

Assembly of the Free Church had no power in iiself to pass

an Act of Union with any other Church, anil particularly an
Act of Union rvhich involved a departure from the essential

and distinciive principles of ihe Free Church as originally con-

stiiuted and from its standards of faith, and which createcl anrl
constituted a new and inclependent Church or association o[
Christians clistinci from the Free Church of Scotlancl."

Conds. 23 to 28 narratecl the proceeclings of 1900.

Cond. 29 shewed that a new formula for ministers was

necessary, antl that was passecl.

Cond. 29 : " The said pretended Act of Union had been pre-

cedecl by communications between committees pretending to

represent boih Churches. These committees, after communi-

cating to one another the existing doctrinal stantlards, rules,

aucl methods of their respective Churches, had reported thttt
' i t appeared thai in regard to doctrine, government, discipliuc,

ancl worship therein set forth, a remarkable and happy agrec-

ment obtained between them,' and this statement was accepted

by the majoriiy of the General Assembly of the Free Church'

This alleged agreement was only renilereil possible by the forc-

said qualificationg in 1892 of the Questious anil Formula of th"

ac . AND PRIVY COUNCIL.

Free Church,'and by tbe still farther qualification to be afier H. L. (sc,)

mentionecl. As precedent to saicl pretended Act of Union, teo{
such farther qualification hatl been agreecl upon as statecl in Fo"ffuo",,
said pretend.ed Act of Union by the committees representing "i.il|;l$'
the tr'ree Church and ihe Unitetl Presbyterian Church of Scot- Ajstrtnrt oE)

land respectively, and had been approved by a majority of the o"",","ort
General Assembly and by the General Synod of these Churches 

(L":)'

respectively as embodiecl in the 'Questions and Formula to be }r.tc-rusrr*

used at ordination ancl induction in said Unitecl Church.' roho.
,Accorclingly said pretenclecl Act of Union \pas, on the alleged i--

consummation of said. Union, followed by an Act anent Ques-
tions and Formula of the General Assembly of the Uniied Free
Church of Scotlantl, passetl on 31st October, 1900, being Act
of Assembly,1900, cap. 2. Saicl Aci enactecl and ordained that
the Questions ancl Formula therein embodied should be 'the

Questions ancl Formula to be used ai the ordination ancl ind.uc-
tion of ministers and office-bearers in the Uniied Free Church.'
Each set of questious was prefaced by a preamble, which it was
made obligatory should be read before the questions are put,
ancl which declared ihai the questions are put in particular in
view of the Declaratory Act, 1879, of the United Presbyterian

, Church, and Act XII. 1892, with relative Act of 1894, of the
Free Church, and that probationers, ministers, antl elders, as
the case may be, are entitlecl to avail themselves of any of these
Acts. But the guestions themselves imported. a wid.er cleviation
from the standards of the Sree Church of Scotlancl than did
either the Declaratory Act, 1879, of the Unil,ed Presbyterian
Church or the Declaratory Acts, 1892 and 1894, of the Free
Church of Scotland. In place of the question in the Formula
of 1846 : Question 2. 'Do you sincerely own ancl believe the
whole doctrine containetl in the Confession of Faith, approved
by former Generai Assernbiies of this Church to be fountlecl
upon the Word of Gocl ; and clo you acknowledge the saure as
the confession of your faith ; and wiil you firmly ancl constantly
adhere thereto, and to the utmost of your power assert, main-
tain, and defend the same, ancl the purity of worship as pre-
sently practised in the Church ? ' there was substituted the
following : 'Do you sincerely orvn ancl believe the doctrine ot
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s. L. (Sc.) this Church sei forth in the Confession of X'aith approven by
re01 Acts of General Synods and Assemblies; do you acknowleilge

I.r,rJ&uncu the said doctrine as expressing the sense in which you unaler-
or" scort.exo cto-,r rl,a Holy Scriptures;. ancl 'wil l  you constantly maintain(GEsrn:rr,
Assnrrnr,v on) ancl defend the same, ancl the purity of worship in accordance

orui"orx therewith ?' The said Act anent Questions anil Formula was
C'""")' thus a farther and essential departure from the fundamental

trf:rcrr.rsrsn standarcls of doctrine of the }.ree Church of Scotlancl as con_
ro?'*n. stituted in 1843, and imported an abandonment oi the'West-

minster Confession of Faith and a substitution therefor of the
doctrine of the United Church, whatever for the time thab

: ,,, docir-ine might be helcl to be, set forth in the Confession of
.' : 

Iaith. Said cloctrine, which had alreacly been renclered indefi-

nite by the said Declaratory Acts of 1892 and 1894, was thus
renderecl still more indefinite by the adoption of saicl Act aneni

Questions and Formula, ancl is subject to be again qualifiecl by
farther Declaratory Acts of the Unitecl Church. The absence

of finality in such a standard is accentuated by the terms of
the first of the declarations adopted as relative to the Act of

Ilnion of 31si October, 1900. The said qualification of the

Questions ancl Formula in the above vital manner was an

abandonment by the Unionist members of the Free Church of
Scotlancl of the Westminster Confession as the fundamental

stunrlard. in cloctrine of their Church, and such abandonment

was essential to any Union with the United Presbvterian

Church "'

Conc. 30 narrateil tbe appointment of new trustees.

Conds. 31 and 32 stated that the proceedings for the uuion

v'ere null ancl void.
Concls. 33 to 41 gave the actings of the minority, claiming

that they had continued the Free Church, and that ihey hacl a
good tit le to sue.

Conds. 42 io 45 ga,ve reasons for the action, and a statement
' in regard to the property of the Free Church

Then in 1900, the day before the union, the Assembly of

the Free Church passed an Act transfeming the moneys antl
property to new trusts, which was the Act complained of.

Then in the statement of facts for the responclents (defenders)

A. C. AND PRM COUNCIIT.

statement 1 alleged that " for some years prior to 1843 differ- H. L. ('so.)
ences of opinion existed within the Church of Scoiland as to 1904
the naiure and extent of the separate jurisdiction of the Church l.r,rffiuncrr
in matters spiritual," and it narrated the separation. OF LqCOTI,,\liD

((irxrin.ru

- Statement 2 (see above, conclescendence 13) allegecl: " The Assr:rInr-r on)

saicl alleged principle referretl to by the pursuers in condescencl- orui'oox

ence 13 was not a funclamenial or integral principle in the 
(L'3)'

constitution of the Free Church, ancl it has not at any time lr^rc'ursrDB

formed part of the dootrines, articles of faith, tenets, creecl, or t,rl.**.

contrait binding upon n:inisters or other offi.ce-bearers or
members of the Free Church of Scotland. The said Free

. . Church as soon as possible afier 1843 moclifred its consiitution
'i as a Church separate from the State, and seti led the conditions : ': ": ' i  'r '  "

which shotrld be binding on iis ministers and other office-
bearers. This was done by an Act of the General Assembly in
1846, viz. Act XII., 1846. The Church therein acloptecl certain
quesiions to be pui to, ancl a certain formula to be subscribeil by,

.office-bearers on their admission to oftice. The said questions
antl formula were adopted. acl interirn in 1844 and 1845, and in
1846 said Act was passed by the General Assembly, entitled
'Act anent Questions and Formula,' which having receivect
the consent of the majority of Presbyieries in terms of the

: Barrier Act hereinafter referred to, became a Iaw of the

: Church. The said Act and. the questions ancl formula are
founded on. The only new question addecl to those in use in
the Church of Scotland previous to 1843 was the 5ih quesiion.
The declaration in the preamble of said Aci as to the Chureh
disclaiming i ltolerant.principles, &c., was not part of the Act
as it received the approval of Presbyteries under the Barrier
Act. It was added by the General Assembly in passing the
Act, ancl was not therefore ai that time made (as it subse-
quenily was) binding as a law of the Church. The only docu-
ments incorporated into the said Act of 1846 ancl made binding
on ministers ancl office-bearers of the Church are the Scriptures,
the Confession of Faith, ihe Claim of Right, and the Protest,
but the two latter only in so far tts concerns their- general
principles with respect to one point, namely, the spirituality
and freedom of the Church. No other articles or conditions
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lH. r/. (So.) or agreements were required to be accepteil or assentecl to, and
teo,t on subscribing the above formula ministers of the Church

F*uJ&.or,, became entitled to the status ancl emoluments of office ancl to

"?ff!|lly share in and beneficially enjoy the property of the Church. fn
Assnlralt or.) particular, ministers were not requirecl as a condition of ofrce

ovntrour and of receiving the eruoluments of of6ce in the Church or of
(Lt]) 

beneficial enjoyment of the property of the Church to declare
Ileclr,rstrn their acceptance of a doctrine or principle that it is the righi

Youxc. and cluty of the civil magistrate to maintain and support an
Establishment of Religion. Oflice-bearers othel than ministers
were likewise not required to accept the said allegetl principle.

Private urembers of the Church were not required to subscribe
the above formula or any formula, or to make any profession

on the subject. The Confession of Faith does not contain or
set forth the saicl alleged principle in respect to the right ancl
duty of ihe civil magistrate in regartl to Establishments of
Religion as an article of faith or doctrine or belief. It teaches
that nations and their rulers are bound. to own the authority of
Christian truth, but the Free Church has always held that the
teaching of the Confession in this matter is to be reacl and
unclerstoocl in harmony rvith the principle (which the Con-
fession also teaches) thai the Christian Church has an
inclependent government and jurisdiction in matters spiritual,
distinct from the civil magistrate, ancl also in harmony lvith
the view that the Confession is not to be accepted as favouring
intolerance or persecution or interfering with liberty of con-

science. The alleged principle as to the right ancl duty of the
civil magistrate to maintain and support an Establishment of

Religion has always been in the Free Church an open question

in regard to which liberty of opinion has been permitted arid
exerciseal, ancl as to which wide differences of opinion ha]ve all

along prevailed. The most widely accepted. opinion in the

Free Church has been that the duiy of the civil magisirate to

own the authority of Christian truth is generally most properly

discharged in the moclern state in other ways than by setting

up a Civil Establishment of Religion, anil that the supporting

and maintaining of snch an Establisment is merely a particular
anplication of the general principle as to the civil magis'

A. C. AND PBIVY COITNCII,. D D {

trate's duty in regarcl to religion-an applicatiou which may II. L. (Sc.)
be expedient or inexpedient according to circumstances." r90+

Statement 3: " The Free Church as a voluntary association to"J[r*.u
of persons united together for religious purposes possessed ftonr oifr"rg;fii"

the beginning ihe right at common law to control and regulate As.srvr'r,t on)
its own affairs, and, if it saw fit, to change its own doctrines oofirotx
or tenets by virtue of iis legislative power inherent in the qI:}

General Assembly-its Supreme Court-acting by a majority ilac'ar'rsrsn

of its members. Further, the Church of Scotland had claimed. Yot-xr;.
such right even when in statutory connection with the State,
ancl the Free Church, inasmuch as it claimed to be the historic
Church of Scotland, continued after 1843 to exercise said right
as a Church separate from the State in terms of the Barrier
Act (Aci 1697, c. 9). Said Act provid.es : [Ii gave part of the
Act.] According to the view which the Free Church has
always taken of this Act, it contemplated that the Church
might compeiently make 'alierations or innovations' in cloc-
trine, worship, tliscipline, or government, antl provided means
rvhereby such changes should be carried out only after deliberate
proceclure, and after full opportunity had been given to the
whole Church to express its opinion. When the procedure set
forth in the Act had been adopted, an Act of Assembly passed.
with the approval ol a majority of the Presbyteries of the
Church became a ' binding Rule antl Constitution of the Church.'
On the other hanil, no Act of Assembly which had. not so
obtained the approval of a majority of Presbyteries was 'a

binding Bule and Constitution' of the Church. Prior to the
passing of the Barrier Act, the supreme legislative porver to
innovate upon doctrine, worship, &c., resicled in the General
Assembly acting by a majority of the n:embers of any single
General Assembly. Previous General Assemblies had. made
fundamental changes in doctrine, &c., by votes of a single
Assembly. An illustration of this is the adopiion by the
Assenrbly of. L647 of the Wesiminster Confession of tr'aith,
subject to the declarations in the Act of 1647 (which were
never acknowledged by Parliameni) as the binding creed of the
Church in place of its former Confession. The Barrier Act
was a limitation and regulation of the hitherto unlimited po\eers
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.II. L. (sc.) of any single Assembly to make changes in doctrine, worship,
rco{ discipline, or government of the Church. The Esiablished

r.*,ul&,nc,r Church repeatedly esercised its legislative powers under the

"if,i3ftil" Barrier Act. fnstances of this are the Declaratory Act as to
Assrlnr'y or') Parliamentary Churches, 25th IIay, 1BBi3 ; Declaratory Act as

o'Ei;o!-i- to Chapels of Ease, 31st I\{ay, 1834, admitting into its own
(' 'u:) ' 

botly the pastors of 200 non-parochial congregations; Act,
ll'tc'rr'rstrn 1st June, 1835, putting an eud to the appointment of ministers

rot:xc. against the veto of a majority of the people, although such

appointments had been submittecl to for 120 yea,rs or thereby

under the Statute of Queen Anne, 1711 ; Act, 25th IVIay, 1839,

anent reunion with Sececlers, including in its own body the
ministers ancl members of the Original Secession Church, By
this and other Acts the Church had changed and moclified its
own 'doctrine or worship or discipline or government.' Ib
claimed to exercise the right to do so in virtue of its own
independent spiritual juriscliction and without restraint from

the State, even when the Church was in statutory connection

with the Siate. The Civil Courts refusecl to acknowledge such
rights in the Church, as being inconsistent with the conditions.

of Establishment, ancl the Free Church was constituted in

order that as a Church apart frorn ancl not in alliance with the

State it might freely enjoy such rights. Accordingly, at various

times since 1843, it has modified its docirine, worship, cliscip-

line, and government as it saw fit, by proceedings tal<en in
conformity with the Barrier Act, and the Acis so passed

became laws binding on the whole Church, affecting anil con-

trolling both the nembers of the Church ancl the property

vestecl in or belonging to ii. The Act XII., 1846, above

relerred to, is one of these."

On August 9, 1901, the Lord Ordinary (T-:ord I-:ow) dismissetl

the actions. (1) And on July 4, 1902, the Second Division of

the Court of Session recalled the Lord Orclinary's iuterlocutor in

so far as it dismissecl the actions, and in lieu thereol assoilzied

the responclents from the conclusions thereof. In the view

taken by the Lord Ordinary, the Lord Justice-Clerk, and I-rorcl

Trayner, the only doctrines which would appear to be funtla-

(1)  4 r .1083,  1117,

A. C. AND PBI\T COUNCII,.

nrental were not those which gave the Church its indivitlualiiy, rI. L. (sc.)

but those that were common to it and other Presbyterian or I90t

lit:e Christjaa Churches. I-rord Young regarded nothing &s pouifr.o.',t

unalterable. ot'sdorlA\D

The appeal was heard first on November 24, 26, 27, 30; o5$".'*11i">

December !,3,4,7, 1903, before the Earl of Halsbury I-r.C., ouofl 'oro

and I-.rorcls Xfacnaghten, Shancl, Davey, Bobertson, and I-rindley. 
(Lono)'

The llouse took time for consideration. tr[-rc-rr,rstr:t

On l\Iarch 8, 1904, Lord Sband diecl, anrl the appeal was Yotxc.

orclerecl to be reheard ; and was rehearcl on June 9, 10, 13,

14,  16,  17,20,21,23,1901,  before the Ear l  o f  Halsbury L.C. ,

and l-.rorcls Macnaghten, Davey, James of llereford, Robertson,

I,indley, and Alverstone C.J.

Frnsr lfn.lnrxe.

Henry Jolnrcton, /i.C., ancl llobet'totr' Cltristie (both of the

Scottish Bar), were hearcl for the appellants.

ttslr,er, D.F., ancl llalclane,I(.C. (tviih them Gutltrie, I{,C.,

and Orr) (all of the Scottish Bar except the seconcl), were hearcl

for the respontlents.

lli is not necessary to givc their first argurnents, as their

seconil arguments on the rehearing coverecl ancl amplifiecl

their first.]

SncoNo HBlnrNc.

Henry Joltnston., Ii.C., and, Saluesen', K.C. (with them

Roberton Cltristie), for the appellants. The two appeals fall to

be argued togetber. The major appeal dealt entirely with the

property which belonged to the Free Church as a whole. The

minor appeal deali with congregational property, i.e., with pro-
perty which belonged to particular congregations of the Free

Church. This seconcl appeal was a test case, being one of five
tlifferent cases brought in the Courts below to try the questiou

of right to congregational property.
The practical question to be solvecl on the appeals is

whether it is the right of the majority of ihe Free Church to
unite with another gbody, namely, the United Presbyteriari
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. u. L. (sc.) Church, against ihe will of the minority of the Free Church,
1904 and to carry rvith them into the new body formed by their

tn""T-or,,union both ihe Church and the congregational property. It.
"if"tf3"ti;-' may be well to esplain at the outset that the term " voluntary,"
Aisruslv o!) as usecl in the clocuments to be referrecl to, cloes not bear the

1), .

orunrou\ meaning which ii 'w'ould in the same relation in England.
(g)' 

The word " voluntary " in the orclinary sense means a Church
Ilr'cr'r'ts'rnn maintained by voluntary contributions; but in this controversy

rocxc. it had always meant " intlepentlent of State aicl " ancl not
merely refusing State aicl, but resenting Staie aid, and hokling

;11,r';;;r it to be illegal.
The first grouncl on which the appellants maintain that

the majority of the Free Church has departed frorn the
original Free Church constitution is, that whereas the Free
Church accor:ding to its original constitution maintained the
duty of the State to esiablish aud end,ow the Church, or the
Establishment principle, that majority has abandoned this
principle by amalgaruating with a Church, the United Presby-
terian Church, which was founded in support of Voluntaryisu
in ihe technical sense above explained. The second grountl on
which the appellants maintain that the majority has departed
from the original Free Church constitution is, that whereas
the Free Church had adopted without qualification as its creecl
the \Yestmin.ster Confession of Faith, the majority of the
Free Church, with a view to their union with the United
Presbyteriau Church, and in their Act of Union wibh that
Church, have qualified and in fact discardecl as their creecl the
Westminster Confession. The responclents, on the other hand,
maintain thai the Establishment principle was not a funda-
mental or essential principle oI the Free Church constitution-
that though non-essential they have not abancloned ii in their
union with the United Presbyterians, and that they have not
discarcled. but merely interpretecl the Westminster Confession.
But, further, they maintain that the Free Church as it existecl
from 1843 to 1900 hacl, as a Church independent of State aicl
ancl State control, absolute legislative power to alier anything
in its doctrine, discipline, ancl government. Therefore, for the

. appellants to succeetl, they must shew, first, ihat the above two

A. C. AND ?RTTT COIINCII,. 561

principles 'were essential elements in the constitution of the H' L. (sc.)

Free Church in 1843; secondly, that in the union they have 1904

been departecl from ; ancl, thirclly, that the Free Church of p^uffi"ng1

Scoiland had not either inherently as a Church, or in conse- "i'f"":;li)"
quence of any terms of its constitution, any power to alter l[6,[ lssnunrv or)

v'hich was an essential of its constitution as an independent ovnnro' x

body. There is no guestion that the appellants, though 
(L'3)'

members of the Free Church as it existecl in 1900, have main- ll'rc'rr'rsrr:n

tained with unbroken continuity the original principles and Youxc-

organization of that Church, ancl, though.a much-diminishecl
' 

. body, are still the Free Church of Scotland as founded. in'

1843. Put in another form, the question is whether the
rnajority have power to compel the minority to follow them
into the union under pain of loss of all interesi in the Church's

.iJ

h_ general and congregational property, ancl under pain of being
+ treatecl as seceilers.

The constitution of an inclependent Church based on distinc-

tive principles once fixed cannot be altered unless there is a
provision for alieration containecl anil machinery for altering
provided in its original consiitution. No such provision in

machinery was containecl in ttre constitution of the Free
Church. The respontlents contend. lhat an absolute power
residetl in the Free Church to alter at common larv its doctrines
in virtue of the legislative power inherent in their General
Assembly. There is no such right ai common law. It may
be conceded that the church has power to make byJaws to
regulate its own internal affairs, but it has no power to change
doctrine or essential principle. The Free Church claims to

be the true Church of Scotlancl as it stood by law establishecl
in 1843, but rejecting the State interference in spiritualibus
and all its consequences, which hacl been upheld by the Civil
Courts in the ten years' sonflict of 1833 to 1843, and. therefore

" Free "-Free in rejecting the vitiated Establishment supported
by the Civil Courts and the l-regislature of that clate, but equally
free to return to a purifiecl Establishment,

The law of the case is to be found. authoritatively laid down
by the Ilouse of l-,ords in Craigelallie v. Aikm.uiz (1), relating

(1)  (1S20) 1Dorv,  1,  L5,rA;2 81i .529,535;2L R.  R.  107.

*
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II. L. (tc.) to the affairs of a, congregation of the " Secession " Church

1e0{ of 1733, lhe earliesi organized Churcb which had seceded from

rn,,rfi.,^.,, ihe Established Church of Scotland. Craigdallie, the appel-
,'t,?;l:lH' lant, represented the senior minister, adhered to by a majority
Asirurr,r or) of money contributors to the church edifice and property, but

ovritors who were a minority of the congregation. They maintainetl
(L":) 

adherence to original principles, and. in doing so revolted from
trLrcer.rs.rur: the Geueral Assemby of the Churcb. The respond,ents repre-

Youlic. sented the minority of the money contributors but the majority

of the congregation, and they adherecl to the General Synod

or governing body of their Church. The question was which
was entitled to the church property. The Court of Session,
November 16, 1803, helcl in favour of Craigdallie, the appel-
lant, ancl the majcrity in point of pecuniary interest; but on a
rehearing, February 1, 1804, ihey changed their view and
gave the judgment for the responclents as adhering to the
General Synod. This llouse held on appeal thai the prin-
ciple on which the case hacl to be <Iecidecl was neither on
a comparison of money contributions, nor on atlherence to the
General Synod, but on ailherence to original principles. Lord
Eldou saitl : " Inclependent of any other consid.eration then,
the extreme difliculty, if not impossibility, of applying these
interlocutors as they stoocl, renclered ii highly desirable that
the matter should be reviewed. But if the judges below siill
adhe,-ed to the principle, it was this principie, that becau,:e in
t737 a societythen agreeing in their religious opinions adhered
to a presbytery or Synod then holding the same opinions with
themselves, the property belonging to that society should be
held on trust, not for those who adherecl to their original
principles, but in trust for those who adherecl indeed to the
Synod but who did not adhere to their original principles;
that was a proposition very dif&cult to be maintained in law.
But if the Court below should still adhere to that principle,
then the objection arose, Ilolv coulcl the priuciple be applied
in practicc ? It was 'r,rue the Court could not take notice of
religious opinions, with a view to ilecide whetLer they were
iight or wrong, but it might notice them as facts pointing out
the ownership of property. \lrith respect to the doctrine of

A.  C. AIiD PR1YY COUIiCIL. 563

English law ou this subject, if property was given iu trust for rr. L. (sc.;
A., B., C., &c., forming a congregation for religious worship, 190.r
if the instrument provi<led for the case of a schism then the Fu,,ufiuor,,
court wo'lcl act upon it; but if there was no such provisio" "ii*;ilJ"
in tbe instrument a'd the congregation happened to clivide, Aisrxrr: or')
tre did not find that the law of England woulcl execuie the ovnrlroux
trust for a religious socieiy at the expense of a forfeiture of 

(Lonn).

their properiy by the cestuis que trulst for adhering to the ]I.r,;srr;rl

opiuions and principles in which the congregaiion had origin- yous,i.

ally united. IIe found no case which authorized. him to say
thai the Court would enforce such a trust, not for those who'adherecl 

to the original principles of the society, but merely ,t:"
lvith a reference to the majority, and. much less if those .!vho
changed their opinions instead of being a majority did not
form one in ten of those who had originally contribuiecl, which
rvas the principle here. He had met with no case ihat woulcl
enable him io say that the adherents to the original opinions
should uniler such circurnstances for that adherence forfeit
their right. If ii was disiincily intend.ed that ihe Synod
should direct ihe use of the property thai ought to have been
matter of contract, and then the Court n:ight act upon it ; bui
there must be evidence of such a contract, and here he coulcl
fintl none."

The case went back to the Court of Session; but the ultimate
decision did not alter the law wlich has been consistently
followed since, that adherence io original principles must be
the test whenever you come to a question raised as to property
held in trust for a body such as the congregation in that case,
ancllthe law cannot be differeni when dealing, not with con-
gregational properiy, but with general Church property. fn
Attot'ney-General v. Pea,sott (1) the decision in craigdallie was
followed : see also Attorney-Genera.l v. Shore. (2)

To understand how the disruption in 1g4B took place, the
statutory history of the Established Church must first be
consiclercd, aurl. then rvhat 'lvas thc real question which causecl

(1) (1817) 3 Mer. 353, 4t7, 4t9; 1T R. R. t0O.
(2) (1833-0) ? Siru. 809,311.
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rI. L. (Sc.) the disruption, namely, the matter in liiigation during the ten

1e04 years \vhich preceded the disruption. [The learnedl colnsel

F,,,,ffiouc" then gave the statutory history given above']
'?,?;irriy The consideration of the historical position of the Established

Aisrilar,r oF) Church in 1843 as deduced from the Acts of Parliameut them-

ovslrotx selves is essential in order to determine what were the rights
(tj"")' 

which theFree Church carried with them from the Established
llrcertstnn Church inio their position of freedom. The Statutes of Queen

Youxc' I\Iary, 1560, 1567 (1), shew how the original Confession of

Faitb was adoptecl. A creed is drawn at the request of the

Estates of Parliameni in 1560 which is cretliied to Knox, aucl
':1'u.i,, 

popularly knolvn as " Knox's Confession " or the " Scots

Confession," antl the whole articles &re printed in the Act'

The creed preceales the Church. Popery in all its forms is

abolishetl in 1560. Ilinisters in 1563 (2) have manses or

parsonages; and'as early as 1561 they had incomes assigned

. to them (Act of 156?, c. 10, proceeding on a minute by the Privy

Council, na,mely' the Second Council, No' 2, November 22,

I56L,2 Thomson's Acts, 606)' In consequence of doubt as to

the validity of Acts passecl when Queen l\fary was not within

the kingdom, on her abdicaiion and the succession of her

infant son James the }larian Acts are re-enactecl in 1567 (3)'

accepting the Confession as fixed. The Aci of 1567 (c' 6) (4)

for the first time esiablishecl the Church' Then by the corona-

tion oath the true religion is to be maintainecl, " religion "

meaning " creetl " or " confession." In 1567 the jurisdic-

tion of the Church is defined, but confined to preaching

correction of nanners, namely, discipline, ancl administration

. of the sacraments. Then a religious test by subscription to

the Confession is required, antl a power of deprivation is

included which first recognised the Church as a judicatory or

court (though not a legislature), with power to deprive of office

those who did not adopt, maintain, ancl subscribe to the Con-

fession. Then in L572 an Act (c. 14) gives power io the

civil couris to enforce cleprivation by the church by depriving

(1) See Appr. A, p. 723.
(2 )  Ante ,  p .521.

(3 )  Ante ,  p .522.
(4 )  Ante ,  p .522.

A. C. AND .PRIVY COUIiCIIJ. 565

the delinquent of any iivit rignts in the bene6ce. About 1579 II. L. (sc.)
the Church did prepare and present to the Crown for approval le04
what was called the " Second Book of Discipline." Certain Fouffio"o1

, parts of it only were adopted. and embodied in the Aqi o1 on Scotrexo

1592 (1), which Act hacl always been considered as the charter 
"l'1i'X?Tl"l

of Presbyterianism, it being the first legislative recogniiion of o"r3ro.tr
the Presbyterian system. If the Free Church had inhelent (1-")

legislaiive power, they had it from the Established Church. Ir-r'cfirsrrt:

But so far the Establishecl Ohurch hacl none, ancl only a voloo.
Iimited judicial power. King James, shortly after his arrival
in England in 1603, revertetl to Episcopacy. From 1633 to
Charles L's death there was the siruggle of the Bevolu-
tion. The Westminster Confession of Faith hacl been framecl
by the Assembly of Divines at Westminster, ancl adopted, not
by ihe General Assembly merely, but on its solicitation by
Parliament in 1647. Thomson's Acts, \fay 23, 1690, again
shewed that in the Revolution Settlement it was ordered that
a double copy of the \Yestminster Confession be presented. to
Parliament, tbat on I\Iay 26 the Confession was reacl worcl for
worcl, and that the Act of 1690 (c. 7) (2) ratified the Confession
and settled in Scotland the Presbyterian Church government.
The Act of 1693 (c. B) ratified the Act of 1690, and ordainerl
that no person shall be admitted a minister unless he subscribe
the Confession of Faith ratified in the 5th Act of the seconil
session of that Parliament, declaring the same to be the con-
fession of his faiih, and that he owns the doctrine therein
contained to be the true doctrine. That provision respecting
subscription to the Confession was incumbent upon the Esiab-
lished Church, ancl was incumbent on it in 1843, and continuecl
to be accepiecl by the Free Church up to the date of tbe
union in 1900; but, as the appellants v'ill shew, it is not so
now. [The learnecl counsel then referred to the Acis of
Queen Anne, 1703, raiifying the true form of religion, Act 1707
(Treaty of Union), and Act 1711, 1Anne, c. 12, restoring right of
patronage.] That was the statutory history of the Established
Church down to 1833, when various Acts of its Assembly, then
d,ominated by the majority for the time, who afterwards formed

(1) Anto, p.523.
a. c. 1901.

(2) See Appx. F, p.735.
3  2 Q
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II. r,. (sc.) the Free Church, were pa,ssed, which caused the ten years'

reo-r litigation which preceded the clisruption of 1843 and. formation

Fo"ffiu*.,, of ihe Free Church. Thus in 1ti3:] the Assembly of the

"?d;S".H' Established Church passed an Act declaring that ministers
Asirynr.v on) of parliamentary churches-that is, churches non-parochial

ov'rloux erectecl in the Highlancis-should have seats in the Church
(Ltoo)' 

Courts. The next Act the respondents rely on as an Act of
ll'acer'rsrrn legislation is the Act of Assembly of 1834, which proviclecl in

Youxc. the same rvay, not merely for ministers of chapels of ease

occupying seats in the Assembly, but in ihe case of those
,:,*" lr'

out of the parishes in which they were situatecl and those

adjacent.

Then came the " Veto Act of 1835," which really starteil

the litigaiion (1), embotlying the principle which has been

termed "non-intrusion," ancl aiming to confer a veto on the

congregation in the appointment of ministers to parochial

. charges,
The Au,clttct'at'tler Casc (?) arose in consequence of ihis Yeto

Act. Thai case arose in these circumstances. A majority of

the Esiablished Church helcl that it was the spiritual function

of the congregation to form for themselves the pastoral relation

between their minister and his flock, ancl they considerecl that

that relation coulcl only be properly formecl, not by imposing

ministers from ou.tsid.e upon the congregation, but by the volun-

t"ty " call " of the congregation to the ministers. Accordingly

this majority passecl the \reto Act, which at once brought the

patrons up in arms. The Earl of Kinnoull ancl his presentee

opposed the presbytery's attempt to overricle the patron's pre-

. sentation. The Oourt of Session by a majority and this llouse

unanimously determinecl thai by the Veio Act the Esiablished

Church had attempted to override the Act of Parliament as to

patronage, and that the patton's presentee must be acceptecl

unless there were fronr members of the congregatio:r teasortetl

objections, antl not merely an unre&soned veto. That was onc

of the many cases which during these ten years agitated the

Church.

The proceeclings of 1842 ancr 1848, which forrnecr the writien ,,. L. (sc.)
constitution of the Free churcrr, founded. in their preambre not re'r
only on the statutory history of the Established Church, b..t 

"o",*r^.,,also of the church's attempts durirrg the previous ten years 1o 
-or 

scorr..os'
establish the principle of non.int.olioo. i The spiritual inde- A-($f,::l^;.)
pendence of which so much was hearcl was in 1g4B no more o"ulroo,
than the independence of the Church of State or judicial inter- ,ij"'r:-
ference in the formation of the pastorai tie ancl suchlike. 16 lr.rc.rr.rsren
was no assertion of general independent legislative power to yoloc.
alter the essentials of its consiitution and its creed. or L change
its form of ch*rch government, which was what the craim of the
Uniied Free Church trulyamounted to. Wiihout knowing the
history of the Established Church and the cause of the clisrnp_
tion, the true meaning of the constitution of ihe Free chur&
cannot be arrivecl at. The respondents try to stretch the terms
of these constitutional crocuments by divorcing them from the
circumstances uniler" which they were used. The ,, Claim,
Declaration, ancl Protest " anent the encroachments of the couri
of Session adopted by the General Assernbly in 1842 (1) was a
docuruent of the nstabrisrred ch'rch, because the Estabrished
Chu.rch was then one and unclivided, ancl was not disruptecl
unti l 1813; aud, that being so, it could. not be expected tn^at a
document by theEstablished Churcbwould pui forward as essen-
tial and funclamental the Estabiishmentl principle. The docu-
ment necessarilyassumes the principle ihat is sharply contrasteil:
there is the power of the ,, Keys', (that is, the right of internal
government antl discipline, including the right to determi'e
the relation between the pastor and his congregation ancl er.ery_
thing connected with selection, admission, ind induction of the
minister) and the po\yer of the ,,Sword,,; 

or the civil power as
wielded by the Civil Couris. There is nothing in tn-at whole
document bearing on legislative power. In the Claim, Declara_
tion, and Protest the Establishea Cnurch said: ,, The above_
rnentio'ecl esseutial doctrine ancr f*ndamental principre in the
constituiion of the Church." One has to ask what is the
above-mentioned essentiar d.octrine. Apparenily it is that there
resides iu the Church a spiritual loririi"tion independent of
, (1) See Appx. G, p, ?BZ.
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*(t) Aaie, p. 529. (2) 16 S. 661 ; Macl. & Bob. 220.
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be preventecl or reformed, and all the ordinances oI God duly n. L. (sc.)

settled, administered, antl observecl. Tbat imposes the duty on 1e0*
the Government of at least establishing the Chutch. Referring Fo'J&"n"n
again to the Protest of 1843 (to be immediately dealt rvith), 

"t "i$:S'"'I''
tbe end it claims thai it shall be free to the members of this :\sseuerx orr)

Church, or their successors at any time herea{ter, when there o"ufltor.,
shall be a prospect of obtaining justice, to claim the restitution 

(""1)'

of all " corporeal benefits aucl enclowments " which they for 16" Il'rc'rusErr

present had been compelled to yield up. Now that cannot be Yoors.

read as anything but adopting for their Church as one of its

fundamental tenets the Establishment principle.

fn the pastoral acldress, dated April 25, 18{3, by the special
,cornmission of the General Assembly, a few days before the

octual disruption, a passage (1), after referring to the ortlinary

civil administration, goes on : " But, in addition, the Christian

uagistrate". . . . " In that capacity he has many ir:rportant

{unctions " linter alia) " tr'or supplying the rue&trs of Grace."

That contains not merely the Establishment, but the enilow-

ment principle. Then there is the " Protest of 1B{3 " (llay 18,

1843) (2), the first express clocument of the Free Church other

than documents adopted. The Assembly aclopied the Protest.

Thc,t document clearly laid down as the constiiution of this

new Chursh vhat wos set forth as the consbitution of the

Established Church in the tlocument of 1812. The Protest of

1843 in its concluding paragraphs clearly set forth the Estab-
' l ishment principle: " and finally, while firmly asserting the

right and duty " (ihe worcl " cluty " is important) " of the civil

magistrate to maintain and support in accordance with God's

Word." The Protest further accepts the Confession ol Faith

.as the sbandard of doctrine or creecl of the Church. There

can be no question that the Confession of Faith referrecl to

{s the Westminster Confession. On this point the communica-
'tion addressed by order of the Assembly (NIay 20, 1843) io the
,rlembers and friends of the Church is equally emphatic. The

actings of lllay 18 were thc acts oI tle rnajority of the former

"Assembly. They were the actings of those n-rinisiers and elders

who separated froru that Assembly. They had not yet carried

569
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il. [. (sc.) the Civil Courts, but a spiritual lurisdiciion carefully limited

re04 b,nd defined, namely, the power of the Iieys' Accorrlingly tb'at

roo"f*o",, a"""-""t refers to a series of Acts of Parliament' which are the

;i$::**, l"i. i" *ni.h the various gradual defin*ions of the jurisdiction of

Assn'sLt or) the Church are found, beginning with the first one' rvhich placed

o"ufiroon iO" 
"-r*it*tion 

and admission of ministers in the hands of the
-(L;t 

C,;;, emphasizing the one which most fuily defined the

Irl.rcnr.rsrrn jurisdiction il tn" Cior"h, but ai the same time confining it to

t::" preaching, administration of sacraments' ancl correciion ol

-"oo",.'o" discipline' The Protest was clrawn up in 1842 by

tbe nrajority, fiie to two' it may be' of ihe Esiablished

,. ,'.,ij{ii'''.'" Church. tlat majo'ity became the Free Church' It is writien

indeed by the majtrity' ancl so *'ith a Free Church pen' ancl

' ii was taten rvith ihem into the Sree Church and there adopted

as the first constitutional document of that Church' Now

aclmittedly it nentions the Second Book of Discipline 
1t 

o

standard of tn" Ct'o'"h' The appellants must take the state-

rnent in the Protest as they find it, but they tralerse it' The

Second, Book of Discipline never \\'as a stc'n'lard' although the

majority assertecl it as a stan'lard' But the appellants are nol

alarmed at any reference to the Second Book of Discipline' even

if it were a standard' as its terns cannob be raisecl into that

general *iiu ot'"'tion of spiriiual indepenclencc ancl right to

legislate which the respondents seek to find in it' There is no

support for iU"t 
"oote"tion 

in the Second Booli of Discipline'

The Establishment principle is not only inrplied in the Protest'

t ot *oi" part of iiby r"ft"oce to the Confession of Faith'

Thensiablishmentprinciplern'astobefounddeeplyembeddecl'as
might t'u 'oppotta,in the Contession of Faith' and particularly

r.oaer tne b.lad ,, of the civil1\Iagistrate," cha,p. 23, arts. 2, 3. (1)

These shew that the Confession of Faiih recognisecl' nof

. merely the authority' but' what is more important still' the

duty of the civil magistrate-by which is understoocl the

Government, inthewidest"o'" l totakeorderthatuni iyand
peace be preservecl in the Church' that ihe truth of God bo

hept pure ancl entire' that blaspiremies and'- heresies be sup-

pressed, that corruption and ubittu" in worship aucl discipline

(1) See APPx' E, P' ?33'

-*n,,li,,g.--::

(1) Pastorcl Adtlress, ante, p. 530. (2 )  Sec . \ppx .  G,  p .741.
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u. L. (so.) wiih them the body of the Church. This courmunication was,

1e0{ therefore, of the nature of a prospectus of the association

F,,rffiu^o' addressed to the Church at large for the purpose of drawing

"i3:3:1fl" adherents to the disrupiing ministers ancl elders. In the address
Assnlnrv on) Dr. Chalmers's speech to the Assembly was incorporateil. Of

or",i*"ocx course, his vrords were spoken in his individual capacity as
(Lonn)' 

Moderator; but when they were inserted by the found'ers of
lr-rc.rr.rsrnn the Free Church in this clocument addressecl by them to the

vo.l-'r'. Church at large they became by adopiion the utterances of the

Church. Then on \Iay 22 there is a resolution of the Assembly

resolving the dourse to be taken (1) : " That this Assembly do

norv for themselves auil all who adhere to them separate frour

the Establishment, protesting that in cloctrine, polity, and dis-

cipline they truly represent the Church of their Fathers "-that

is, the Establishetl Church; and they reappoint a committee

with instructions to prepare the draft of au Act ancl cleecl " to

be adopted and subscribetl renouncing and demitting ihe State's

rights and privileges held by virtue of the Establishment."

That deecl is called " An Act of Separation ancl Deecl of

Demission by Ministers." In that deecl they declare that they

"in no degree abandon or impair the rights belonging to them,"

" ancl that they are and shall be free to exercise government

ancl discipline in their several judicatories separate from the

Itrstablishment, accorcling to Gocl's Wortl and the constitution

ancl stanclards of 'the Church of Scotland as heretofore uncler-

stood." There is also a siruilar deed of demission applicablo

to the eldership slightly difrerently worded. The Act of tbe

Assembly datetl IIay 30, 1843, was important, as enjoining the

several presbyteries to recortl the Protest of 1843 anil deed of

demission at the beginning of their presbytery books, making

more emphatic what was to be the constitution of the Church

which they thus founded. The definition of what are the

spiritual functions of the Church is to be founcl in the " Claim,

Declaration, and Protest " of 1842. At the same time that

document asserts the duty of the State to maintain and support

the Esiablishment, and accepts as the standartl of belief the

Westminster Confession. The Lorcl Ordinary relied on the

(1) .r\nie, p. 531.

moclel trust deecl (1) ; but its narrative, eviclenily drafted by a u. r,. 1sc.;
lawyer & year or two after the Free church was already con- 190.r
stituteil, cannof in any sense be held io affect the constitution F*uffunr"
of l,he church. rt is ful of inaccuracies historicallv. rt was o'scorr-*xo
adoptecl by a committee, anct came into g;;;;i;r'r. ;..;;;"Silifi"l
was neyer formally approved by ihe Assembly, although what or"lror*
might be called an adoption took place in 1g51, when the (T.").

Assembly instructed " That the model trust d.eed be printed Jlrc.rr,rsrrr
and sent down with the Acts of this year.,, One of the vo?*o.
inaccuracies in the narrative is that the church of the
Reformation adopied as stancrards the two books of disciprine. ll ..

The responclents contenclecl, and. their contention wa,s
approved by the l_rord Ordinary, that because the Free Church
chose to insert in their model trust cleed. a provision for the
contingency of union with such other body, or bodies, of
Christians as the said ,,Free Church of Scotland may at any
time hereafter associate with themselves," a power for union
wiih other Churches was a part of their constitution, and that
such union might take place irrespective of identity in essential
principle. No cloubt the Free church as a body of beneficiaries,
under deecls taken in this form, could unite with oiher associa-
tions; but the latter must come in uncler the tr'ree Church
constitution and adopt that constitution, anrl sould not impose
their own rrpon the tr'ree Church. Now tbe Establishment
principle w&s an essential doctrine of the Free Church, Ilacl
it not been so, there was no re&sonwhy they should not atonce
have gone over to one or other of the ,, voluntary ,, boclies already
existing in Scotland. But the disesiablishment principle was
the doctrine of the United Presbyterian Church. Ilnion can
only follow on identity of principle. fn their defences the
responclents rely on the deed of 1846, ,,The Act anent
Questions ancl Formula" (2), to be aildressed to ministers on
orclination, ctc., as if ii embodied the Church,s constitution.
The appellants demur to that. The constitution of the
Church was fixed three years earlier, and this cleed was
only necessary in order to adapt the guestions and formula
required of ministers in the Established church to the altered

t
I
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(1) See .r\ppx. If, p. ?43. (2) See post, p. 598.
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H. L. (8c.) position of the Free Church. The only alteration in the

yg questions put to elders in the Free Church was that the Free

Fnun cgrrncu Church formula omittecl the vords " ratified by law in the

"i|:$lil|" year 1690," ancl they omit the phrase " now settled by law ; " but
tssErrB,Ly or)they do put fhis; ,,Do you sincerely own ancl declare the

ovBntoux Confession of Faith " " to be Ure Confession of your Faith ? "
(Lj9' 

ancl " Do you own the doctrine therein contained to be the
Jl-rcer'rsrsn true dociriue which you will constantly atlhere to ? " \Yhen

Youxo. you esamine the new formula of 1900 (1), which was adoptecl

' ' ' . ,

as part of the union proceedings to be used by the Uniiecl
Church, you will find a very different thing, and affording a
markecl contrast with tbe formula of the Established Church
ancl the Free Churcb. (2) The contrast rvas between the use of
the term " the foresaicl Confession of I'aith," which is " to be
the Confession ol your Faith " in the Established Church and
in the Free Church, ancl the use of the term " the cloctrine
of this Church " in tbe United Church. The Act ancl " Declara-
tion aneni publicatiou of the Subordinate Stauclarcls," 1851 (3),

bears emphatically upon the Establishment principle, as well
as upon the quction what are the standardls or creed. That
clocument, which may be lookeil at on the principle of
contemporaneous exposition, cleclarecl to be tlie standards of the
Free Cirurch, uot anything which existed before the Wesi-
rninster Assembly, nor &ny modificatiou of the work of that
body, but the Westminster Confession itself, and the sub-
ordinate standards which were provided by the Westminster
Assembly. Accorilingly,' whatever may historically be the
history of the Books of Discipline, they d.o not come within
the ambit of the staudards of the Free Church as there defined.
Now what constituted the United Presbyterian Church ? The
component elements of the Uuitecl Presbyterian Church were
the " Relief Church," which rvent out from the Establishment
in 1761. Alihough the Relief Church adbered to the doctrine,
discipline, ancl government of the Established Church, there
is no cloubt ihat it had, by the time the Free Chulch camc
into existence, maale large advances towards Voluntaryism: see

a. c. .AND PRI\'Y COUNCIL. 573

Smitlt, v. Galbraith. (l) The other element of the United rI. L. (sc.)
P'-esbyterian Church was the " United. Secession," made up 190{
of certain parts of the secession church of 1?38, which also l.*.ffi."",,
had acloptecl voluntary views. The union of the above two on Scort.,txtr

Churches took place in 1847 under the name of the Unitecl "S9'T+i;l
?resbyterian Church. That was three years alter the fouucla- or."X'ouo,
tion of the Free Church. At ihat date there must have been G":)'

some difference between these Churches and the Free Church. Ir.rc,trrsrnu

otherwise, why did they not in 1847 unite with the Free Yousc.
Cburch ? The Basis of Union of the Uniied presbyterian
Church, its rules of procedure anil its formula, are clatecl
1848. (2) This document chnnot be reacl without coming to -.,,. I ,,
the conclus.ion that that Church is a voluntary Church ; and,
seconclly, that its constituiion is not a fixed constitution, but
one capable of modificaiion and alteration. Then we come to .

the negotiaiions for union in 1864. (3) As to Establishnent,
the two bodies, the Free and the United Presbyterian, could
only express identity of viervs up to a ceriain point. It was
admiited in the report on union of 1864 (3) that there was
a distinct difference of view on the question of the Establish-
rnent between the two Churches, the one still holding the
Establishment principle, ancl the other rejecting ii. Nor can
one reail the proceedings of the United Presbyterian Synocl in
1870 (4) without seeing that the object of the overture was to
get rid from their Basis of Union of arrything which could
irnply approval of the Establishment principle. Briuging
down the negotiation for union to its eve, there .were reports
of the flnited Presbyterian Church Committee on the questions
of disesiablishment ancl disendowment (5) in 1897, and follow-
ing years down to 1900, all of them adoptecl by the Synod,
pledging that Church to a Disestablishment propaganda. The
Synoil of the 

-U:nitecl 
Presbyterian Church not only approve<I

of the report, but insiructetl its committee " to embrace all
fit opportunities of making its voluntary principles known
throughout the Church ancl the community, aud authorizecl it

(1) 15 S.808; 5 D.565. (3) See Appx. L, p. ?54.
(2) Sec Appx. I(, p. 753. (4) Ante, p. 539.

(5) Ante, p. 5{0.

lr

(l) : \ute, p. 5{5.
(3) See Appx. I, p. ?48.

(?) Ante, p.536.
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II. L. (sc.) to support such Disesta,blishment Bill or resolution in Parlia-

rr,04 ment." The appellants submit that the original Free Church

l.ooJ&uu.,, constitutional clocuments of 1842-3 tlemonstrate thai the

"ii::$';li" Establishment principle was a distinctive principle of the Free
Asirlmrr oF) Church in its origin, and. therefore that aclherence to it was

ovrf,roux one of the conditions of the trust upon which the property in
(r'?RD)' 

question was held. Secondly, the appellants contencl thai it
Irac'ursTnn is equally beyoncl dispute that the Establishment principle was

Youxc. not a principle of the United Presbyterian Church, ancl con.

sequently that it coulcl not be a principle of the United Free

Church.
Then as to the matter of doctiine, there has been a clear

cleparture in the union from the Confession of Faith as the

standard of cloctrine. In 1843 the Free Church staried with

maintaining as the creed of the Church the Confession of Faith

and the standards of the Church of Scotland " as hitherto

unclerstoocl." These worcls " hitherto understootl " in the final

paragraph of the Protest of 1843 hatl reference to the exposition

containecl in the previous parts of the Protest and of the

Claim and Declaration of 18{2. In 18{4 there was a report

as to aclmission of ministers and probaiioners from other

Churches. The General Assembly remit to a committee to

consicler what alterations or adclitions mighi be required in

the Establishecl Church formula, and following on that the

formula was passed. (1)

The Act of the General Assembly, Ilfay 30, 1816, enactecl

" that no minister of any denomination shall be admitietl to a

ministerial charge in this Church withoui an unqualifiecl sub-

scription of tbe formula "-that is, the minister to be reeeivecl

must approve the whole doctrine of the Confession of Faith.

Then there was the i\Iutual Eligibiliiy Act of 1873, ancl the

relative Act anent the subscribing of the formula of 1874.

These embodied & conpromise between two parties in the

Church. 
'What 

was imposed on a Uniteil Presbyterian minister

coming into the Tree Church was the formula of the Free

Church, with notice of 'what the Free Church principles were,

and if he macle no objection he was held to have accepted them.
(1) Act 12, 1846; post, p, 598
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In the United Presbyterian Church a change had taken Ir.L.(sc.);

place in 1879. There was then passed a Declaratory Act 1e0*

which modifiecl the Confession of Faith. (1) Contrast that rorJ&uu"u,
with the Confession of Faiih, ancl it will be seen how the o'if',"$]lliD

Iaiter is alierecl by this Declaratory Act. Asseuurr or')'.

The Declaratory Aci, 1879, set out that " The doctrine of or''l'oon,

the Divine clecrees, including the doctrine of election to eternal 
(t'ono)''

life "-that is, the d.octrine of chap. 110 ancl head 4 of the trl'rc'rr'rsrnn

Confession (2)-" is held in connection ancl harmony with the 
-t-orxc.

truih that God is not willing that any shouicl perish, but that

all shoulcl come to repentance, and that IIe has provided a
salvation sufficient for all, adapted to all, and ofierecl to all in

the Gospel, and also rvith the responsibiliiy of every man for 
' '

his dealing with the free antl unrestricteal offer of eternal life."

Now that is not an interpretation, but is an absolute contra-
cliction of the doctrine of chap. 10 of the Confession. Then

the heads 3 ancl 4 are equally coniradictory of head 3 of

the Confession of Faith. Then, reatling between the lines of

head 5, it is seen to be a disapproval of Siate Sstablishment

of religion, and head 6 is a clear statement of Voluntaryis44,

while heail 7 practically supersecles the Confession by indivi-

dual opinion. The result of the Declaratory Act of 1879 is

to write out of the Confession of Faith ihe doctrine of pre-

destination which is set forth in chaps. 3 and 10, and to reatl

out of the section with reference to the cluty of the civil

magistrate the cluiy of the Siate to establish ancl provide for

the Church. There was a similar Declaratory Act of the Fr:ee

Church in 1892, eviclently passe<I to bring it into line wiih the

United Presbyteriau Church with an eye to union. (3) That

Act the appellants complain of, for it, too, was contracliciory of

and a practical rescission of chaps. S and 10 of the\Yesiminster

Confession. There were pretty numerous dissents against the

passing of this Declaratory Act. The appellants represent the

tlissenting minority. The result was that the Declaratory Act

of 1892 was qualified by the Act of 189-1. (4)

It is asserted that by remaining in the lt'ree Church after

(1) Ante, p. 539.
(2) See Appx. E, p.730.

(3) Ante, p.543.
(4) Ante, p.544.
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H. L. (sc.) the passing of these Acts the minority, now representecl by
t90{ the appellants, accepted them, and can now take no exception.

Fo"ufiuo",, But there was no call on them to leave the Church as well as

"if""s;"T)" protest. The time to take action was when something was
AssDusr,v on) clone which touched property, antl every Btep was resisted from

o','oltoo* 1890, when the responclents commenced their union campaigu.
(tt"t} 

But the terms of the union tlocuments themselves are most
MAc^usrErl' markedly conclemnatory of the union. The respondents may

Youric. call it an incorporating union; it is no such thing : it is a pure

working agreement-a pooling of their funds. Further, it con-
tains no definite constiiution. The two Churches cannot come
together without carefully providing by the resolution annexed
to these Acis of Union that they shall have liberty from time to
time to alter anything ihat may be deemecl constitutional at will.
The first tlocument to be considered is the overture regard.ing
union. (1) Then follows the Uniting Act itself. (2) The most
careful examination of these rvill noi disclose such terms of
union as will result in a new homogeneous bocly with a defined
constitution. The two so-called uniting bodies are practically
each left to its own way, freeal from the restrictions of its
former constitution, but not brought uncler any new one,
only making common cause in certain practical directions, and
holding to a certain extent & common purse. That is not a
state of matters into which the majority of the Free Church
are entitled to drag the minority. Perhaps the abanclonmenb
of the old Free Church standard of doctr.'ine is most marlied.
To its original constitution the Wesiminster Confession as a
creeil was essential. On the basis of this Uniting Act each of
the uniting boclies may declare in the matter of cloctrine what
they like. The result is that the General Assembly of the
Unitetl Church is but a joint committee of the two Churches
appointed to administer the affairs of both, ancl therefore (inter
alia) to apply Free Church Property to the uses of the Ilnited
Presbyterian Church. The attempted uniou results, therefore,
in a clear diversion of the Free Church property and funils.
At every stage of these proceedings protests, dissents, and
amentlments wexe moveil. There was no acquiescence. The

:,',.ii1,;

;

1
(1) Antc, p.543 (2) Ante, p. 545. (1) Ante, p. 545. (2) (1836) 2 Jones Bep. (Ir. Er.) 48.
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matter of union is well illustratecl by what harl to be enacted rr. L. (sc.)
in natural sequence, @.g., the Acts subsiituiing officials, leo{
appointing trustees, and vesting property. All these were as F^"fruo*
ineffectual to divest property as tbey were necessary to "?d"tf*ll"
attempt it. Further, as might be expected, neither Church Ainrrnr.v or)
accepted the other's formula, aucl a new one is passecl on o""l"oo*
October 31, 1900 (1), with a preamble quite different from the (rj"")'

previous preamble of the Free Church. But the important l\fucrr.rstnr

difference is the excision of any reference io the scriptural Yocxo.
priuciple of the cluty of the Civil Rules, and the substitution of
the doctrine of ihis Church for that of the Confession of Faith.
That alone is enough to shew that this so-called. United Free
Church is not the Free Church, and is not a boily the con-
ditions of whose association are the conditions upon which, in
1843, the Free Church left the Establishment, ancl on which
the trusts of property were constituteil.

The respondents contend that there was an iuherent right
to legislate vested in their Assembly, empowering it to alter
<loctrine and constitutional principle. They could not main-
tain this absolutely, and yet they never woulal, and probably
never coulil, suggest any intelligent or rational limiiation.
Enough has been already said to shew thatithe \Yestminster
Confession was a basis, ancl an essential basis, of the Free
Church at its foundation.. The belief of a Christian Church
must be founded in general upon Holy Scripture; but what
differentiates one sect or churcb from another is their accepted
and crystallized definition of what they holtl those Scriptures
to contain-in other worcls their creecl, such as in the Free
Church case was the Westminster Confession: see DiIl v-
Watsott. (2) If an association of Cbristians adopt any one
creetl as the basis of their association, no one can cut ancl
ca,rve upon it without altering the foundation upon which that
body has been associated. Unless power to alter is providecl,
or there is inherent power to alter, alteration cannot be
effectetl against the wish of a dissentient minority. Now there
was no express power to alter; neither was there any inherent
or implied power to alter. The respondents contend that
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H. r,. (sc.) there is :! common law right to alter doctrines by virtue of the
1904 legislative power inherent in the General Assembly acting

,rno*?.""r, through the majority of Assembly. They founcl upon Lorcl

"tsfi;li:" Cranworth's opinion in fTorbes v. Edett (1) ; but the important
'Assrunr.v on) distinction between the ciroumstances of that case and this

o""i'o.n was that .the canons of the Episcopal Church had a passage
(L'1) 

empowering alteration : see I-rord Chelmsford's opinion. Lortl
lllrc'.lrsrsa Cranworth's language is wider than his real meaning; all he

Yor\c. really meant was that there was a power to make by-laws.

Bui his l:ordship's language cannot be stretched to support

an uufettered and absolute legislative power to alter, not merely
the incitlentals of rule antl orcler, but the foundation of the
association. IIis judgment does not mean or in{er inherent
power to legislate in the wide ancl independent sense the
responclents attributetl to it. And Lortl Eldon inCraigdallie's
Case (')) guarcls himself by saying, if a religious body had made
provision for alteration, that must be considered. In this case,
if there was &n inherent power to alter, it must be derivecl
from the Church of Scotland, the true representative of which
the Free Church claimeil to be. But thjs was uegatived by
the statutory history of that Church from 1560 right on to the
union of the Crowns. As the Free Church tookl the consiitu-
tion of the Church of Scotlancl as its constitution, you must
necessarily look back to what that constitution was. Now the
Acts 1560 and 1567 (defining jurisdiction), 1561 (power to deal
w'ith minisiers maintaining doctrines contrary to the articles
of Confession-the power of excommunication), ancl 1592
(presbytery first organised), and the many others which have
been referretl to, all deali with matters of order and discipline,
and there r!'as no suggestion in any one of them of reposing in
the Church juclicatories any legislative power. The very term
" judicatories," always applied in the statutes anil since to the
Assemblies major and minor of the Church, is itself sugges-
tive. Then the Act of 1690 settled the creecl, ancl throws one
back on the Act of 1592 as defining what the position ol the
Church was: see the Acts 1693 and 1707, c. 6, There fi'ere

(1) (1867) L. R. 1 H. L., Sc. 568, 582.
(9) 1 Dow, 1, 16; 2 3l i .  529; 21 It .  R. 107.
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four points at issue-the " Protestant Religion,' (i,e., the u. r,. 1sc.;
creed), the " Worship," the ', Discipline," and. the ,, Govern- 1904
ment." The first was fixed ; ihe latter was then provided for. Fn"r'?nr,..,,
There is no justification, therefore, from the statutory historv on Sc,rrr,exl

of the Church of scotland as ir exisred ;rt;; ;; i8* r;1"[$iiiIi,l
inferring that the Church had, according to its constitution as oo"iroro
fixed by parliamentary aciion, the slightest inherent legislative G.:)'
power to vary anything which r-as fundamental to that Church l\Iec.rr,rs, en
as a Church. It had power, no doubt, to reguiate ancl order tolin.
its general affairs by canons or by-laws, but not to alter docirine
or anything else fundamental. Could it, for instance, alter
its form of government from Presbyterian to Episcopalian ?.

Next, the respondents found on the Barrier Act of 169Z (1),
and maintain that that Act was an assertion of the right
to innovate in doctrine, worship, discipline, ancl government.
The Barrier Act was not an Act of parliament, but only of the
General Assembly. That Assembly had been instrumental in
obtaining the Acts of 1690 and lfig3 raiifying the confession of
Faith and fixing the Presbyterian Church government as the
only government of Christ's Church within this kingdom.
fs it conceivable that four years afterwards the very sarDe
Assembly should be found asseriing for itself a power, irrespec_
tive of the Crown and Parliament, to throw these statutes to the
wincls, and to alter both creecl ancl government ? And as the
Barrier Act was I'rececletl by ihe Acis of 16g0 ancl 16g8, so it
was shortly followed by the Act of 1702, when the union of
the Crowns was accoDplished on the express basis of main-
taining intact the religion, worship, discipline, ancl government
of the Church of Scotland already unalterably securecl. If
there is a difficuliy in ascertaining the scope of an Act, the
title can be looked at (2) to shew what was in the mind of
those who passed it. Ilere the tiile is ,, For preveuting of
Innovations," not for enabling of innovations. Then the
question was, Does the adjective ,, sudden', apply to ,, altera-
tion or innovation or other prejudice',-does it apply to them
all, or only to " alteration " ? The appellants maintain that ilro

(1) See Appr. G, p. ?36.
(2) Fentont. Thorley & Co., [1908] A. C. 448, per Lord Macnaghten.
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H. L. (Sc.) wortl " sudden " only applies to tl-re worcl " alteration'" In

1g0{ the original tlocument in manuscript there is a comma after

FmJfiruncn the wJra " alteration." The Act contemplatecl that the
ti$""l#Ji" common sense of the Church, when it had a year to think,

ar*ii-"ii-oawould be sufncient to protect the Cburch againt any innova-

o',ufl'o.rr tion. But what was the Act directed to ? Only the making of
(LoF:)' 

binding rules and constitutions-that is, regulations or by-laws.
Il.rc.rr,rsrnn fn laying down how these were to be odopted, the Church

roo.xc. was really providing that in their adoption there ehould be a

safeguard against any accidental or attempted alteratton or

inniation. There is no worcl in the whole Act which enables

the Church to tlo anything. It is a limiting or preventative

Act; and. the church's history for the 136 years which followecl

its passing down to 1833, when the ten years' conflict com-

mencud, proYes that the respondents' coutention is wrong,

for in alll the Acts of Assembly of the Church of Scotiand

there is no one single Act to which the respondents can

point as supporting their contention by shewing alteration or

innovations affectetl by use of the forms of the Barrier Act,

If there was this assertion of legislative power, where is the

limiiation of it except as a matter of procedure ? The

responclents must claim the power to alter and innovate, not

ruerely cloctrine, worship, and discipline, but government, ancl'

thai ihey could under the Barrier Act turn the Presbyterian

Church into an Episcopalian Church, or eYen a \Iahomedan

one. If they are right, the Church coulil abolish the Barrier

Act itself to-morro'lv, and claim to alter and innovate without

even its restrictive proceclure. The respondents rely again on

post-disruption examples of innovation uncler the Barrier Act-

for instance, the changing the formula in 1840' But that was

not an act of alieration or innovation. It was the logical

sequence of disruption adopting the formula of the Xstablished

Church to the situation created by ihe tlisruption' Nor can

the respondents rely on the union with the Secession Church

in 1852, for the Secession Church de plano accepted the position

of the Free chursh. In that union there was no departure

froru doctrine or principle on the part of the tr'ree Church' It

may be here poinied oo1 th*t the Establishecl principle was of

l ' : t i . i  i
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the essence ancl very root of all tbe various Secession churches r{. L. (sc.)
at their origin. They only became voluniaries after a long r90{
course of years. The responclents also rely on the Mutual nn"frr"r,,
Eligibility Acts of 1873 and 1874, allowing ministers of the o9;$corr,^-rn
united Presbyteriau church to become ministers of the p.u" 

"l$i,X""Tlochurch. But the concession was carefully guarded, in that oo"lro""
the sa,iil miuisters had io accepi the posiiion of the Free (Lono).

Church. They can also place no ruliani on he uuion with lrecllrsrcn
the Reformed Presbyterians in 1876, for the laiier accepted r*ol'.*,r.
rvithout reserve the existing formula of the Free church. The
respondents further, feeling that their claim of inherent legisla-
tive power must have some limit, suggest as a conditic,n or
limitation of it that al berations or innovations macle must not
be inconsistent with the ,,identity of the Church." But it is
asketl, What defines the identity of the Church? Is it no! the
identity of the doctrines it professes ? They also rely on the
poi.t that the church first adopted of its own accoril in 1500
I(nox's Confession, and maintain thai v,hat it adopted it can
change or discard. But their history is whoily fallacious. rt
is quite clear from the statutes that it was the siate which
adopted tbe creed. There wa6 then no church. The creed of
the nation prececled the ch*rch of the nation.. rn the Act of
1560 everything was done by the State.

Then as to the allegetl adoption in lbTg as one of its
standards of what is called the ,, Second Book of Disci_
pline." (1) There is no doubt that book had its oriein
betn'een 1578 and 1b81 as the work of a commiitee of ihe
Assembly of those days. ,In the Claim, Declaration, and
Protest of 1842 there is the only important reference to it as
a stanclarcl, and founding on its support of the position that a
minister must receive a call from the congregation before he
ean be admitted tb a cure of sours. But that is an incidental
refereube only to the book, and though it refers to it as one of
the auihorized standards, where these standards of the church
are delib'eiaied and enumeratecl in 1851 (2), the Second. Book
of Discipline is not included. Norv the Second Book of
Discipline never was a stand.ard of the Established Church. The

(1) See Appx. D, p, ?27.
A. C. 1904.

(2) See Appr. I, p. ?48.
3  9 R
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cannot be said that s. B imports an assertion of legislaiivs II. L. (Sc.)
power oD the part of the Assembly when you find it has re04
reference to Kirk Sessions as well as General Assemblies. It ruuffir*."
is quite true that they are (s. 6) to keep the religion and '?d:!|"*11"

docirine in purity, to keep comeliness and goocl oriler in ;6s Asitrrorr or)
Church, that they may make rules land. constitutions apper- or"firooo
taining to the good behaviour of the members, and that power (1"t)'

is asserted for them to abrogate all statutes and orclinan"., trr.rc.urstne

concerning ecclesiastical matters that are found noisome or t#-*n.
u.nprofitable, or agree not with the time, or are abused. by the
people. But the whole purview shews that regulations or
by-laws only were in the minds of the writers, and that they
had no idea ol asserting a right to legislate upon all matters
fundamental to the Church's constitution. See also an emphatic
assertion, not only of the duiy of the State to establish, but
also to enclow the Church in chap. 10, arts. I,2,5, ancl a sharp
disiinction clrawn between wbat falls under the power of the
Sword ancl what under the power of the Keys in s. ?. The
Seconcl Book of Discipline was in fact simply a book of ecclesias-
tical polity, parts only of which were adopted by the Act of
1592, but it never was a pari of the Church's constitution.
Ilowever, there is one portion of it which the disruption
members in 18.42, and the Free Church in 1843, did declare to
be in their conception a part of the constitution, namely, the
principle of non-intrusion enunciated in chap. 3, s. 5. It is for
the respondents to de6ne " as heretofore unclerstoocl." They do
define ii, by saying that it was part of the constitution of the
Church that no minister should be intrudecl upon the congre-
gation. That had no effect at the time, because patronage
survivecl for nearly 300 years after 1578. Disregarding history,

'the 
Free Church assert that tbey understood that to be part of

the constitution of the Church. That understanding they
certainly carried. into the constitution of the Free Chuich. But
how does thai support their assertion of legislative power? It
is furiher true that Acts of the Assembly in 1638 and the
three or four following years were couched in legislative
language. But the country was in chaos; Parliament and
the Assembly in revolt ; the country in fact govemed by the
- L  .  3  z R z
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H. L. (Sc.) church submitteil the second Book of Discipline to the Legis-

r90+ lature for approval, and none ol the powers which were claimecl

F*"JE.*",, by it for the Church were ratified by Parliament except those

;iF;;;G snecialty set forth in the Act of 1592, which Act adopterl

Alr[l;""l*1") c-ertain 
- 
passages from the Seconcl Book of Discipline ancl

o""lroo* relected the rest. The history of the book is matle clear from
("":). the acts of Assembly set out in the " Book of the universall

Il.rcrr,rsrrn Kirke.', That was the general Church, as distinguished from

rJ,...o. particular churches. It was a loug time before the Assembly

became strictly an Assembly of the church; in the earlier

years barons ancl members of the Estates of Parliament as well

as ministers attended. Then it was the practice to senil up for

consideration to the Crown and Parliament cerbain articles to

be considered and passeil into Acts-bills, in fact, submitted

for Acts dealing with church interests. It must be admitted,

therefore, that at thai period the Church did not set up as

having any legislative power' but consiclerecl matters, and then

sent them up to be dealt with by Parliameut' And this book

was just oue of those things which was sent up for considera-

tion, and a portion of whictr-a Yery small porbion-was

aclopted, to the exclusion of the resi: Adoptio unius esclusio

alterius. The Act of 1690 only re-enacts the Act of 1592'

Srom the headirig of the Second Book of Discipline, as

printed iu the edition produced by the respondents, one

Lignt suppose it was a<loptetl by both the Acis of 1592 antl

1690; but that is quite erroneous. Of the excerpts from the

Second Book of Discipline the respondents chiefly foun<I on

chap. 7, s. 8 (1) : " they," i.e., the Assemblies of the Church'
.,have power also to abclicate and abolish all statutes and

ordinances concerning ecclesiastical matters"' But s' 2 says

Assemblies are of four sorts : " For other are they of particular

Kirkis and congregationis a,ne or ma " (that is Kirk sessions or

presbyteries), " ather of ane province " (that is a Synod), " other

of ,o" haill natioun " (that is the General Assembly), "or oI

all ancl diverse nationis prolessing ane Jesus Chryst " (that is

CEcumenisal Synods); antl what follows is general.of all these'

and not confined to-the General Assembly alone' It thereforc

(1) See i\ppx. D' p. 727.
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rl. L. (sc.) Assembly ancl not by Parliament. From the usurpations of
reo* such an Assembly you cannot detluce constitutional rights

F.o"ffouc' unless by subsequeni acloptiou these usurpations become con-

"?#$|il' stitutional. The situaiion \Yas this : in 1618 King James
Assnuslv on) promulgated his five articles of Perth. These articles triecl to

ov"iroux introtluce popish, or at least episcopal, rites ancl ceremonies, anil
(""*) 

first roused the country. Then Charles I. brought aboui what
Il''rcer'rsrr* is called the Second Reformation byissuing his canons antlcon-

I".:" stitutions ecclesiastical, but more particularly by the endeavour
to impose on Scotland " I-.raucl's Service Book." These Acts
of the prerogative rousecl Scotland. There were certain com-
mittees called the " Tables," which committees practically, il
conjunction with the Assembly, governecl Scoilancl for ten
yeals. In February, 1638, the Covenanters swore to the
National Covenant, aud in the end of that year the first

General Assembly that hacl met for many years was callecl,

ancl passed all tho Acts the respond.ents rely on. Bui then

it must be remeemberecl that a few months after the Cove-
nanters were iu arms against the King. Charles found himseli
unable to oppose them, and. insteacl he, in 1639, made a treat;'
wiih them. Though they legislaie in words in their Assembly,

by virtue of that treaty they at once go to the Iiing for a
ratification in Parliament of all they hacl attemptecl to clo ; see
the book called " The Acts of the General Assembly of ihe
Church of Scotlancl," pp. 9,21, 36. One term of the treaty was
that a lawful General Assembly should be helcl; ancl it was
helcl in 1639-an Assembly on a very different footing from the
rebellious Assembly of 1638: see the " Act containing thc
Causes and Remedies of the Bygone Evils " (1); see also
Lorcl Justice-Clerk fngUs in JTorbes v. Eden. (2) The indepen-
cleni posiiion assumecl by Parliament cluring the same time is
shewn by a rderence to their Acts. (3) Again, the respondents
found on the adoption of the \Yestminster Confession in 164{)
as & recognition of legislative power. But all that is done

(1) Acts of tLc General Assembln
30, 41.

(2) (1865) 4 lt. 143, 156.
(3) 5 Thomson'r Acts, 593, 599,

601, 60?; 6 Tbomson's Acts, 150,
270, 27L, 276; Husband's Oollect ioir
of Printed Orders, 1646, p, 208.

A. c. AND PBIYY COUNCI!.

must be read in the light of the history of the period. Alihougb II. L. (Sc.)
the Assembly adopt the Westminster Confession iu terms ex 1904
facie absoluto, their Act is at once submitted to Parliament Fn"ffioo*
for ratification; it is the parliamentary action which ir "i8illlil"
effectual (1) These two episod,es in the history of Scotland i[e Assn'uar.t or)
not establish anything like a legislative power in the General otulrooor
Assembly of the Church, Then we come to actings of the (ry)'

Church in 1833 io 1843, the ten years of ferment which initiatecl trr-rc-e'r.rstre

the disruption. The Acts of these years were Acis of internal vJ.*n.
regulation which hardly cleserve the narae of legislation. Never-
theless in passing thern the Assembly incidentalty interfered
with civil righis clepending on statute, ancl so stepped beyoncl
iis power. So Iittte were they regarded as Acts of legislatiou'iri' 

" ' , ,

that ihe provisions of the Barrier Act, about which so much
has been hearil, were not observecl except in the case of the
Veto Aci of 1835. They were treated merely as Declaratory
Acts, ancl not as in any way altering doctrine, discipline, or
government. The Veio Aci which immediately causecl the dis-
ruption rvas " An Act on the Calling of \Iinisters." (2) This ditl
pass the Barrier Act. Even this could hardly be called legisla-
tion, for it merely amountecl to ihe laying clown by the Churcb

' for the Church of the method by'which ministers were to be
aclmittecl to the charge of congregations. To the Church had

. been commitied by statute the examination and atlmission of
ministers. What it did by the Veio Act would. have been quite
within its function, if it had not proceeded on lines which
injuriously affected civil rights protected by statute. What
it did is no ground for saying thai the Church had legis-
lative power. The disrupiion documents of 1842 anil 1843
make it perfectly plain what was meant by the worcls " as here-
tofore unilerstoocl." They must be read with reference to the
non-intrusion struggle which prececlecl, and the issue of which
causecl the disruption. What the Church was then striviug for
they styled in the Claim ancl Protest of 1842 antl 1843 spiritual
independence-the inclependence of the Church in matters
spiriiual. 3ut this assertion of spiritual independence was,
when the surrounding history is reviewecl, clearly seen to. be

(1) 6 Thomson's Acts, 1"61. (2) Ante, p. 529.
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E. L. (sc.) the assertion of the right of the Church unconirolled by the
rco{ Civil Courts in spite of patronage to regulate the calling and

FuuJ&"*"o induction of its own ruinisters. It amounted to nothing

"?iT$lti" further'. Irastly, this judgment cannot stancl in the face of
Assenslv or) the Kirkintilloch case (Craigie v. Illayshall, (1)) ancl the

a.
ovrnrorx Thurso case (Cou'per v. Bu,rn. (2)) These are direct autho-
("''.t)' rities, so far as the Supreme Court is concerneil, in favour of

lll.rcar,rsann the appellants.
Youxo. It is difficult to imagine that the Barrier Act was inienclecl

to give the Church the liberty of altering the Confession of
Faith, or of aliering the Presbyterian Church government,
having in view that in 1690, 1693, 1703, ancl 1707 these were
solemnly raiified and established. Further, the statutes pro-
vided machinery which macle it absolutely impossible-at ali
events clearly in the views of any Assembly-to alter the Con-
fession of Faith. Great light is thrown on what were the
essential doctrines of the Church by seeing what were the
cleclarations made by those who enterecl it as to whai in their
view was funclamental, antl both the Establishecl Church ancl
the Free Church provid.ecl machinery by which they secured
that the creed of the Church and the form of Church government
shoulcl be unalterable in all time coming.

The Declaratory Act of 1892 (3) of the Free Church was
really passed for the purpose of enabling people who could not
conscientiously subscribe the Confession of Faiih to enter the
Church, ancl there is a great similarity between the objecis of
the Declaratory Act of the Unitecl Presbyterian Church, for
there were men of the modern school of theology who felt ii
difrcult to become office-bearers in the Free Church when the
Free Church required a rigid atlherence to the Confession of
Faith in all its parts. fn fact, the contract of union allowed
each party to it to entertain their own views about theological
subjects. The whole creecl might be ultimately reducecl to a
few propositions. Under the Apostles' Creecl you could have
a Christian Church, but not a Calvinistic Church. The union
threw the whole of the Iree Church religion loose, ancl thc

(1) (1850) r.2 D. 523, ul'r].n"r", 
n. u*r. 

(2) (185e) 22D.L20.

A. C. AND PBIYY COUNCIIJ.

elders ancl congregation might be compelled to aclmit to u. r,.1sc.;
rninistrations and sustain out of the trust funds persons rso4
.who held views d.iametrically opposed to the Coufession of nn"ffiu"*
Faith. or Sco'rrexo

Asher, D.F., antl Eald,atte,l{.C. (with lhem Guthrie, K.C.,"1.11;I?Ti.l
and.Orr), (all of the Scottish Bar except the second), for the ouol"ow
responclents. The guestion is whether the property which 

(Lono).

belonged to the Free Church in 1900 now belongs to the llrc.tr,IsrnR

appellants or to the respondents. Now the property (see youxo.

conilescenclence 46) was not given upon any specific trust
beyond what is implied from the fact tbat it was given to
the Free Church. Then what is to be determinecl is, \yhat
were the conditions and limitations uncler which the Free.
Church held the property, and have they, in effecting a union
wiih the Presbyterian Church, so infringed these couditions
and limitations as to forfeit all right to the property ? The
person giving the money in effect saicl, ,,I give it to
the Church, anil in giving it to ihe Church I delegate it io the
Church to deal wiih it accord.ing to the whole scope of the
Church's power; I put no limitation on the Church, anil I clo
not in giving it to ihe Church say it is to be subject to any
specific restriction." If it can be shewn that the Church hacl
power to clo so, they can spend it as they please-that is, if its
constitution includes a power to alter the particular destination
of the property. What is said is that the union has causeil
the Free Church to be no longer the Free Church in the sense
of holdiug the property which belonged. to the Free Church, on
the ground that by the union the Free Church has renouncetl
what is called the Esiablishment principle, and that ii has
also efrected a change in its doctrines; and. the contention is
that both acts were beyond its powers. The respondents'
answer is that neither has been d.one iu fact; ancl even if
they have been clone in fact both are within the powers of
the Free Church. . There is nothing which can be termecl a
" form " of constitution of the tr'ree Church, and accordingly
a " form " has to be discovered from the circumstances uncler
which the clisruption took place, ancl a consicleration of the
documents which were wriiien ancl exchaugecl at that time,
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H. L. (Sc.) along with other circumstances as to what were the rules

190.1 which bound the Free Church with reference to the aclminis-

F^offiuorr tration of its property' Now ihe circuurstances uncler which

"iff$|Lii" the party which became the Sree church left the nstablish-
As-snunr,r or) ment a,re of vital importance. Their view of their own

ovrlror-"- position was that they had becon:e the " Church of Scollan&
(L':)' 

Fr"" " ; thai they were not a new Church, but had shaken ofr
1\Ir.car,tsrnn the fetters of Establishment ; that they aarded with them all,

rogxc. tbe stanclards of the Church, with the difference that, being no

longer connecteal rvith the State, they dropped the statutes as

they were no longer a State Church ancl took the standards of

the Church of Scotland, as they expressly stated, " as heretofore.

understood " ; ancl ibat they entirely droppecl the Confession of

Faith as having any statutory status in the Church' The5.

saial, " We take the Confession of ltaith subject to certain

qualifications which we tleclare we hereby attach to them."

The words " as heretofore understoorl " lie at the roob of the

c&se. The Tree Church party when in the Established

Church always maintained, in opposition to the moderate

party, that the Church did not owe its existence to the State,

that ihe Church had adopted ihe original Confessiou of I 'aith

as a Chulch, and that the statutes which bad been passed.

from time to time recognising the nsiablishment by their

terms left ihe Church absolutely free in spiritual matters.

The moderate and opposite side coniended (and their con-

tention was upheld by the law) that the statutes defined whab

were the rights of the Church, and thai whenever any question

arose in regard to ihe title of the Church to do a particular.

thing, then that had to be tletermined by an examination of

the public statutes which had establishecl the Church. There'

was that opposite current of thought running through the'

Church for a long period of time. fn short, one view was that

the Church was a Church by iis own inherent power as a.

member of the Body of Christ, and tbe other that the Churcb.

was an insiitution sanctioned by law,'established by statutes'

and the limiis of its power determined by thei construction of

the statutes. It was that which letl to the disruption, lthe
immediate cause being the Chapel Act, May 31, 1834, and the

A. O. AND PRIYY COIINCIIJ.

Veto Act, May 29, 1835. The maiority assertecl ihe right on Ir.L. (sc.)

the part of the people of every congregation to reject a pre- 1e0.1

sentee, ancl that majority (af terwards the Free Chtuch) claimecl Fo"ffio".,,
that view upon the grouncl that it necessarily followecl fron "?8:i:il:"
Christ being the llead of the Church, and there being no 

"ioi1 
assnuer,r or)

power in the Church apart irom llim. That the Church had ovnnrors

the power within itself of regulating matters of that kind, and 
(1-")'

that the civil law c,ould not inter{ere. That was the attitude o1 1\fuc'{'rsrr:n

the pariy who became the Free Church, and that is the basis Yousc-

upon rrhich they established their Church. Another clocument,
the resolution of lllay 23, 1838 (1), throws light on their aititude.
That formulated iu the Assembly the Free Church party position
as absolute spiritual independencd, anil that the acceptance of
that would be laid upon eyery person, ministers, office-bearers,
ancl mernbers of the Cburch. The above clocuments laid ihe
irain for all the cases which followed, and when the decision
was against the majority they said, " Very well, it now being
declared that the law is different from whai we contentl, we
cannot remain in the Establishment, and accordingly we
leave it for the purpose of becoming a Church free "-that
is to say, free to carry out the principles for which they had
contended. The chief cases were as follows : The first Auch-
terartler case (Jiarl of liinnou,ll v. Presbytery of Auchte-
rarcler) (2) ; the seconcl Auchterarder case (Earl of Iiinnoull
t. Fergusott) (3) ; third Auchterarder case (Earl of l(ittttou,ll v.
Ferguso.n) (4) ; second Strathbogie case. (Presbytery of Strath-
bogiev. M'inority of the Presbytery) (5) ; f irst Strathbogie case
(Eclueu'dst. Cruicl;shant) (6); third StraUrbogie case (Cru,ick-
slwnk v. Gordon) (7) ; Culsalmoncl case (nlidtlleton v. Ander-
son) (8) ; Stewarton case (Cuninglmme t. Presbytery of
Iraine) (9) ; I-.rethendy case (Clark v . St'irling). (L0) These cases
bring out the attitude of the pariy which formecl the Free

(1) See Lord }lncnaghten's opinion,
post, p. 632.

(2) (1838) 16 S. 601 ; (1839) Ilacl.
& Rob. 220. See report of Atu:hter-
an'dcr Case, by Chrrlcs Robertson,
Edinburgh, 1838, 2 vols.

(3) (1841) 3 r). 7?8. . )

(4) (1843) 5 D. 1010.
(5) (1u40) 2 D.585,587.
(6) (1839) 2D.258,282.
(?) (1s43) 5 D. eoO. ;
(8) (1842) 4 D. e57.
(0) (1843) 5D.427. : .  ' --  '

(10) (r$e) I D. 955.
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E L. (sc.) Church, ancl they demonstratecl that that aititude was one of
req complete spiritual independence and power to regulate their

Fouffiuo.o own affairs : see specially the judgments iu the, Steuarton
"id""sffi" case. (7)
Assn'nr.t on) As to the legislative power, the Free Church party in 1843

ovnnrour assertetl that there was legislative power within the church, ancl(""3)' 
they consiituted themselves ai the disruption upon that prin-

M'r'c'rr'rsrrn 
"1n1". 

The Act of Assembly, datecl June 8, 1847, brings out
Youxc. very sharply the views of the Free Church as to their legislaiive

polver; as also the Catechism issued a few ye*rs after the dis-
ruption by the unanimous resolution of the Free Church. The
Free Church adoptecl the Confession as an act of the Church,
and, having adopted it, they might substitute for it a new Coi.
fession, and there was nothing to prevent them rejecting it;
for the sane power which enabled them to adopt it enabled
them to dispense with it. They complied with the prescribed
form. Question 237 (2) in the Catechism brings that out
very sharply. Just as ihe Church coulcl in 1560 of its own
motive <lecide to make John Knox's Confession the Confession
of the Church, so they have power to change. The position
taken up by the tr'ree Church unanimously (almost immecliately
after it was formed) was that the faith which it theu professecl
was clue entirely and. exclusively to the Church's own act, ancl
that it had adopted it freely and of its own will ; ancl ib neces-
sarily followed that the body that can adopt can make a change.
If a Church accepts the status of Establishment on the basis of
accepting a particular Confession, then there is a contract
between the Church and State which compels the Church so
long as it is aparty to tbe contract to adhere to that Confession.
3ut where the Church is apart from the State altogether, and
where there is no person with a title to interfere except inili-
vidual members of the Church, theu the c&se comes to this:
that the basis on which the members associated was a basis
which entitled certain alterations to be made from time to iime.
And all who joined the Church must be assumecl to have
known that they were joining a bocly who had assumetl anal
exercised that power. For example, where a person joinerl

A. C. AND PRIYY COM(Cil,.

the Church in 1843 ancl found a certain creecl adopted, the H. L. (sc.)
quesiionwould arise, IIow tlicl it become the creed of the Church ? te04
The answer was, it became the creed, as the Catechism sals, pnBffirrjsr{
by the voluntary adoption of the Church. o! 'ScoaLAND

(GErrner,

The Act of Assembly, July 4, 1562 (1), is an illusiration of Assntnr,x on)

(1) " PABT II. and appointed to conveen again the Ovrntoux

,,ACTS OIr ASSEIIBLy. 25th day of December nixt to come (Lj:!'

.,-d.-Dorvs ro 1843. 
tt 

!.ul:!".8}' 
M.r'cr.rrsrrn

" (Sic subscribitur) Joax Gn.rv. r'
* t . 4 t hJu lgL562 .  Youxc .

., Touching tbe removeing of Iilola- " 2. 1566. Confession of Eeluetia

trie, the Kirk now, as of before, con- Apptoued''

cludes humblo supplication to be " The Assemblie being advised rvith
given in to herhienes,but tho manner the interpretatioun of tho Confessioun . . ..'. I ,.
how, they havs referred to far ther of  theTigur inel i .e.Zur icb]k i rkmade
consultation of her trIajesties Secret byMr.RobattPont,orileanebhthesame

Councill. to be printed,togetherwith tho epistle

" That supplication be made to her sent by the Assemblie; allowing the
hienes for punishing of all vyces same, providing a note be puti in the
commanded by the Law of God to margin of the said Confessioun, where
bo punished, and yet not commanded mentioun is made of the remembrance
be the law of the realme, viz., blas- o[ gome holie days, &c. In this
phemie of God's name, contsmpt of Confessioun, superioritie of ministere
his woral and Sacraments, profauation above ministers is calletl an humaue
of the saman be sick as were not law- appointment; confirmatioun, a device
fully called to the ministration thereof, of man ; baptisme by weomen is con-
perjurio and. the taking of the name demnecl; prolixe prayers, hindering
of God commonlie in vaine, breakers the preaching of the lVord; canonicall
of the Sabbatb day. In keeping of houres, that is, prayers to be chantecl,
common mercats, adulteries, fornica- and often repeaieil at sett times, as
tion,filthiotalking; anclfurther,that tho Popish maner is, heaping up of
punishment be erecute upon the ceremoneistotheprejudiceofChristian
transgressors of the last proclama- libertie, observation of sancts' dayes.
tion maclo against massmongers an<I But this Assemblio woulil lob allow
hearels. the dayee dedicatecl to Christ, but

" Anent ths actiones of divorce- tooke oxception against tbat part of
ment, to make supplication to the the Confessioun; yea, our Assembleis
Secrot Councill, that either they give meete often upon the 25th of Decem-
up universallie the Judgment of ber, so that nrnie of ths ministrie
divorco to the Kirk anil their Session, could not be at home iu their owne
or else to establish men of good lives, parishes, to teacbe upou Christ's
knowledgo anil Judgement, to take nativitie. This Confessioun, called
the ortler thereof; provyding allwayes commounlie the Latter Confessioun
that the saids Lords nrake provisione of llelvctia, was allowecl not oulie by
anil ordinance howthe guiltie Persons the Kirkof Scotland,but also Geueve,
ehnllbepuuishecl. Savoy, Pole, Ilungarie; bub not the

" AniI sua dissolvet this Assembly, Kirk of Englancl, becaus of the manie
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H. L. (sc.) the Church accepiing a Confession of Faith, but only in part-

re04 taking exception to certain parts which it does not accept: see

trooJ|roo.o also Act of Assembly, 1581, Referring to tbe Book of Discip-

"13:!|li} line, Lorrl Justice-Clerk Ifope saicl no doubt, if the Church
AssEusr,v or) had got the Book of Discipline recognisecl by the Church, then,

ovniroux " they would have had the power to do anyihing ihey liked,
@'3) because the powers presentetl for the Church in the Book of

.1\I-r'cer'rsrrn Discipline are so large." With regarcl to the Free Church, now
Youxc. that they are away from the Staie ancl took ihe Book of Dis-

cipline with them, they must be helcl to have all these exten-

sive powers, 'which I-:ortl Justice-Clerk Hope said. woultl have

belonged to them as an Establisbed Church if the Book of
Discipline had been recognised by the State. In the Act of
Assembly, 1590, there is again a reference to the Book of Dis-
cipline, and in the Acb of July 4, L59I, subscription to the Book
of Discipline is insistetl on. Then see the Acts, December 6,
1638, ancl December 8, 1638. (1) These Acts prove that ihe

corruptions mainteaned by them,
rvbicb are condemnecl in it. . . .

" 4. April 158L,

" Ilorswameikle as Travells h*s
lrcen talien in the forruing of the
Policie of the l(irk, anil diverse Sutes
rnade to the trIagistrate for approbation
thairof; quhilk albeit as yit hes not
takin tho happie Effect qubilk gude
mea wald crave, yit that the Posteritie
sould. judge rveill of the present Age,
and of  the } le iu ing of  the Kirk:  The
Assemblio hes coucludit that the
Buih of Policie agriet upon in diverse
r\ssemblies before sould be registrato
in ths Acts of the liirk, ancl to
remaine thairin ad perpetuam rei
tnemoriam; ancl Copies tbairof to be
taken be everie Presbyterie. . . .

" 7. Julii 4, 1591.

"Ancnt the Subscription of the
nuik of Policie injoynit in the last
Assemblie, iu respect the greates!

Part of the Presbyteries as yit hes
not satisflet the Ordinancs of ths
Iiirk ; the -t\ssemblie hes ordaynib
the former Act to be observit and
execute betrvix and the nixt Assemblie,
and the trIodcrator of everie Presby-
terie to sie to the li-recution theroi
under the Pain of 40 Pound to bs
enrployit to the Use of the Pui.r
besyde the pubiick liebuke in tho
opin Assemblio.

(l) " Dcccmber 6, 16.?S. Conclemning
tlo Scruice Dook, B,tok of Canons,
l.iook of Ordinatiott, and the lligh
( 'ommtssion,

" I. 
'I 'ho Assembly having diligently

considered the llook of Common
Prayer, lately obtruded upon the
reformed Iiirk within this realme,
bolh in respect of the manuer of ths
introtluction thereof, and iu respect of
the matter which it coutaineth, findeth
that it hath been devised and. brought
in by the pretenclerl prelats withoub

a. c. AND PRIVT COUNCII,.

Ilree Church took with them the legislative power ancl autho- H. L. (Sc')

rity which the Church of Scotlanil had historically. If they 1e04

xlere a legislative body, then it will have to be shewn that nnuJtuur.,'
or Scou.rxl

(Grisrin.rr,
Assrrrult or)

T .
Ovun'rocx(T19

Ifrc.rlrstrn
'0 .

fouxc.

" The Assembly, taking to their
most grave and serious consitleration,
first, The unspeakable goodnesse and
great mercy of God, manifesteal to
this nation, in that so necessarie, so
dlflicult, antl so excellent and divine
work of refororation, which wcs a!
last brought to snch perfection tbat
this liirk rvas relbrmed, not only in
doctrine ancl worship, but also, after
many conferences and publick reason-
ings, in divers uetionall r\ssemblies,
joyned with solemne humiliations and
pnyers to God, tho discipline ari,1
government of tbe Kirk, as the hedge
nncl guard of the doctrine and l'orship,
'was prescribed accorcling to the rulc
of Gotl's \Yord, in the Booli of Policie

and Discipline, agreed .upon in thc
Assembly 157E, ancl insert in the
register 15S1, establishetl by the acts
of Asscmblies, by the Confession of
Faith, sworn and subscribed, at the
direction of the Assembly, and by
continuall practise of this Iiirk. . . ."

593
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direction frolt the Iiirk, antl pressecl

upon ministers without warrancl front

the Kirk, to be uuiversally received

as the only forme of  t l iv inc scrv ice,

rrn,ler all highesb prines, both cir-ill

ancl ecclesiasticall; antl the book it

self, beside the popisb frame and forms

in tlivine worship, to containe mcny

popish errours and ceremonies, and

tho seeds of rnanifold antl grosse

superstition antl idolatrie. The

Assembly, thet'efore, all in one voice,

hath rejectecl ancl condemncd, and by

these presents doth reject and con-

dcmle the slid l-rook, not only as

iilegally introducetl, bnt also as re-

pugnant to the doctrine, discililine,

ancl otder of this rcformed I(irk, to

the Confession of lraith, constitutions

of Generall .\ssemblies, and Acts of

Parliament establishing the true

religion; anil doth prohibite the uso

anil prnctice thereof, antl oldaines

Presbyteries to pt'oceetl with thc

censuro of tho Iiilk against nll sucb

as sbc}l transgresse'

"lI. 
'Ihc Assembly also taking to

their consideration the book of

. Cannons, ancl the manner horv it hath

bcen inttoduced, findeth that it hath

becn devised by the pretendetl prelats

withoubworrnnd or tiirection from thc

Generall;\sscmbly, and to establish o

tyrannicall .power in tho persons of

the pretendecl bishops over the rvorship

cf Gotl, lmen's consciences, liberties,

and goods; ancl to overthrow tho

whole discipline an,l government of

the Gcnerail ancl Synodall Assemblies,

Itresbyteries, cntl Sessions formerly

cstablished in our liirh.
t'Thercfore, the IssemblY, a1l in

one voice, blth rejccted antl con-

tlemnecl, ancl by these presents doth
reject and condemne, the saitl book,
as contrlre to the Confession of our
Iraith, antl repugnant to the estnb-
lished government, the Booli of
Disciplile, anti tbe rcts an(l con-
stitutions of our Iiirk, prohibits the
use ancl practise of the sanre; antl
ordains Presbyteries to proceetl with
the censure of the Kirk agrinst all
such ns sball transgresse. . . .

" 9. Act of tlie Asscmbly at Glasgotc,,
December 8, 161-i8, tleclaring
Episcopacie to lnue been abjurerl
by the Cutfession of Faith,l58O,
ancl to be remot'ccl ou,t of thit
liirl;.
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H. L. (sc,) they have done something which limits their power to be able
reo{ as the Free Church to legislate about anything.

I.o"o-fi,"o.r, fl-lono Jeuns. Suppose they made such a change as virtuall;r

"iffffiili" to accepf the doctrine of the Church of Rome, would it be tbs
Asserrar.t or) Same Churoh ?]

ooo3'o"x That would depencl entirely upon the extent of its power
(9)' 

to change. A bocly can neyer cease to be the same body by
Itl'rc'rr'rsrre exercising its inherent powers. If it cloes someihing whi&

t*ouxc. extinguishes itself, then it is non-existent ; bui if the body is

constituted in such a way as that it has the inherent power to

do something, so long as it is only exercising ihat power ii is

merely fulfilling one of its own functions. The respondents

.,,.,,. ; 'l f 
' 

are not preparetl to say ihat ihe Church could do anything thai

would be inconsistent wiih the position of being a Church of

which Christ is ihe only llead and His \Yord the only standaril.

If the true definition of the posiiion of the Church of Rone

would make it fall within what is described as the basis of

this Church, then the Free Church coulil have gone back to

Rome. They could have made any alteration they liked. on
the Confession of Faiih.

The Church changed the adoption of Knox's Confession for

the \Yestminster Confession; yet there were differences

between these Confessions. They were not identical on

election; Knox's was much stronger. Then the Westminster

Confession was much stronger on the Sabbath. The Churcb
adopted the latter with the view to natural uniformity, and the

Church in departing from one and taking the other was simply
' exercising its inherent power, ancl it followed they had the

power to alter. The same power which enablecl them to atlopt

the Confession enabled them to alter it. They not only volun-

tarily adopted the \Yestminster Confession of Faith, bui they

examinecl its terms, finding them satisfactory; and they adopt

it with qualificaiions, shewing that theyfelt themselves entitleil

to have rejected it altogether if ihey chose. That was a very

clear exercise of the Church's inherent power.

The Acts of Assembly are siueilar. The Church considened

it had power by its own inherent legislative power to excluile

llpiscopacy. The Church refused to obey the five articles ol

A. C. AND ?RIY[ COIINCII/. , 595

Perth. The firgt of the Barrier Acts was in L639, and there rr. L. (so.)
was a complete sequence of them to 1697 ; but the title at the le04
beginning is not a part of the Act; it was merely a docket put F"rffnour"
on by the officials of the Assembly. The Barrier Acts were "i#S:lH'
never intended to confer a, powe! which the Cburch assumecl Assrunr.y or)
that it had at that iime inherenily, but were for the regulation or"l.o.o',
of the exercise of the power. Principal Eill (1) ancl Dr. Cook (2) (L"1)'

(authorities in ecclesiastical law) both support the view 16u6 l\fuc-ursrue

there was an inherent legislative power in the Church. The Yocsc. .
clocuments establish that historically the Church had an
inherent legislative power, ancl exercised thai power on a great
varieiy of matters as far back as tbere was recoril, and passed
the Barrier Act for the purpose of regulating the manner in 

' '

which the legisiative polyer wag to be exercised. Ancl, further,
the terms of the Barrier Acts shewed the Church hacl within
its scope matters relating to doctrine, discipline, and goveru-
ment. The guesiion is not in fact what was the power, but
what was the power the Free Church party claimed in 1843;
and it is euough for the respouclents to shew that the Free
Church in 1843 hacl a certain theory of what were the powers
of the Church, which they had maintained. during the dis-
ruption periocl, and that that theory they put forwarcl as their
view of the posiiion of the Church, and that theyfounded their
Free Church upon tbat theory. Then in the " Claim, Declara-
tion, ancl Protest " (3) there is nothing to justify the view that
the Church made the question of Establishment au essential
or funclamental principle of the Church, What the essence
of the Church they were founding was that they were the
Church of which Jesus Christ was the llead, and that no
temporal power had any right to interfere with them at all.
That was the essence, and not that of Establishment. What
they said in effect in that declaration was: " Here are the
statutes which have been passed for a long period of years, ancl
the passages which give the Church exclusive juriscliction in

(1) Yierv of the Coostitution of (2) Practice of the Church Courts
the Church of Scotlantl, by Rev. of Scotland, by Rev. J. Cook (1882
George Eill ('rd ed')' 1835'p' 
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H. L. (sc.) spiriiual ms,itei's ; and alihough these statutes have been inter-

1g0't preted against us, we now appeal to the Siate to readjust

Fn""-Fr"".r matters, so that we ma,y be put into the position these statutes

"id:;]ifl" legitimately led. us to think it occupie<I." To say " They
Asirusr,r op) would deprecate any breach of connecbion between Church and

o*lto"x State " is not the way to speak of a funtlamental principle.
(1"")' 

They regret the breach ; but ib is another thing to say that the
' ll'rcensrnn connection between the Church and State is a funclamental

Youxc. anil essential principle which cannot uncler any circumstances

be abandoned. They nowhere iu these tlocuments said that

Esiablishment was a funilamental principle' Inlthe Protest,

although maintenance and support is spoken of, ib is uot
+ij1' '" jr i." 

spoken o[ as an essential principle of the Church, but simply

as a matter which those who joinecl in the Protest regarded as

a, proper duty on the part of the State.

The clause relied on by the appellants is a clause which

when properly construecl is expressive oI an opinion retainetl

on the part of those who were protesting with regard to the

cluty of the magistrate, anil not inserted there in any sense

with the pul'pose of formulaiing an essential principle of the

Church as it was to exist after its separation fron:, tbe Esiab-

liihment. It was a view lvith regard to a third party altogether

external to the Church, not necessarily involved, in any of the

Church's functions, but really more a matter of economics than

of funclamental faith,'aucl accordingly it di<I not belong to the

category of questions which could. not be dealt with according

to the rvill of the Church when it became thoroughly consbi-

tutecl as an indepenclent Church. Dr. Chalmers is merely

expressing an opinion when he speaks of the Government

giving of its resources to maintain the Gospel, antl he sums

it up by saying, "'We are the advocates "-upon a contentious

matter upon which there was a great variety of opinions-" for 8,

national recognition ancl a national support of religion, ancl we

are not Voluntaries." The speech was merely a sort of public

proclamation of the circumstances uncler which they were

placecl, but not in the sense of making an offer as a contract

with all and sundry on tbe basis of that d.ocument. The model

trust deed is one of the most important clocuments. It takes
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its origin in the Act of 1844. The meaning of the words u. L. (so.)
" Church to be identified as in the model trust deed " wag that le04
the terms of the model trust deed were to be taken as a guide. Fo"ffio*r,
Ifere the minority representeil by the appellants was less than oifEcf;T)D

one-thircl, and the case has not arisen which is provided fep is .Lis-ruorv or2
the Act. The model trust deed. was not merely a draft. rt orrlroux
receivetl the approbation of the Assembly, Act 1844, aud the (Lono).

Assembly approved the report of the deecl. Then on the separa- trr,rcer,rsuB

tion the clratt was unanimously approved of and recommended voi,nn.
for ailoption to the several congregations of the Church; and,
further, the model trust <leed is printed in the proceedings of
the Assembly of 1851 with the Acts of the Assembly. In
these circumstances it is out of the question to contend that
the model trust cleed. was not one of the most authoritative 

'

documents, and it brought more in detail before all the
adherents of the Church whai was the constitution of the Free
Church. The document frequeutly calied attention to what
was essential ancl fundamental : " It was at all times an
essential doctrine of the said Church and a fundamental priu-
ciple in its constitution that there is no other llead of the
Church but tbe l-.rord. Jesus Christ." Now there is not a
word there about Establishment, and there are many other
passages to the same effect. If the Churcb had iniended to
put forwarcl as one of iis great principles the maintenance of
the constant striving to keep up the Esbablishment, surely they
would have told the people io the parishes that if they formecl
themselves into a congregation in connection wiih the Free
Church that that was one of their principles. Any congregation
that joined the Free Church agreed to have the questiou what
was the identity of the Free Church identified by the model
trust <leecl; ancl therefore, &s far as the congregation was con-
cernecl, the model trust cleed was exclusive of everything else.
The trust is defi.ned, ancl the 4th clause shewg the relatiou
of the General Assembly to the Church : " Trustees to be
subject in all ihings to the General Assembly " ; so that the
property was really placed subject to the control of the
Assembly. What was the Free Church-for bhe purposes of
the deed-was cletermined by ihe 9th and 10th clauses, which

f
'!
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H. L. (so.) providecl for possible contingent disruptions. The appellants

le04 have left tbe Free Church because they refused to unite.

F*u?,.-"u Therefore, if it is held ihat the appellants are right, that they

"TA-c:-:::1)" are the Free Church, then it is not disputed thai the respond-

elili'liTio ents have cut themselves off from them, as the responclents

o"rfirouo have refused to accompany the appellanis into the position

.G"3). which they took. There is, therefore, a cleavage in the Church.
Il.ec.rr,rsrna If the appellants hacl been in the proportion of a third, the

yoins. 9th clause would have applied to their case; but they are not

neatly a third' But tbe clause does apply to the respondents,

for they &re more than a ihird-in fact, nearly the whole

,,,u Church. The difhculty is that they are more than a half, ancl,

"'n'n'' th.r"fore, not a minority. It does seem an extraorclinary thing

that when the church separated fronr the Establishrnent in

1843, if the duty of the civil magistrate to maintain and' support

the Church was an essential and fundamental principle of the

Free Church, that in the model trust deetl there is not a single

word about Esiablishment. The questions to deacons in the

Act 1846 (1) coincide with the view that from beginning to end

white the Church firmly maintsins

the samo Scriptural principles as to

the cluties of nations and their rulers

in reference to true religion anil the

Church of Christ for which ehe bgs

hitherto contended, she disclaims

intolerant or persecuting principles,

and does not regarcl her Confession of

Faith, or auY Portiou thereof, whon

fairly interpreted, as favouring intoler-

aDce or persecution, or consid,er tbal

her office-bearers by subscribing it

profess any principles inconsistent

with liberty of conscience antl tbs

right of private judgment.

" I.-Er,orns eNo DrrcoNs'

" Questians to be Put before Ordina'

t ion,

" 1. Do you believe the Scriptures of

the Old anr l  Nerv l 'cst t tnents to I 'c

the l\'ord of God, and rhe onlY rulo of

feith and manners ?

" 2' Do You sincerelY owri and dc-

A. c. AND PAIYY COUNCII,.

the Free Churc'h took their stand upon spiriiual independeuce rr. L. (sc.)
as that which was essential and fundamental, ancl nothing else. 1904

Fnns Csoncs
"4. Do you bclieve that the Lord onScotl.rxn
,or.a f lhr io+ ."  f . - i r -  oh,r  r{oo, i  ^f  (GrlrnnelJesus Christ, as Iiiug and. Head. of el$"rllTi"l

thri Church, has tberein appoinierl a 1i.
government in the hauils of Church- O:-nntocx

ofrcers, ilistinct from, anil not sub- @"3)

ordinate in itg orvn province to, civil Mecrl,rsrra
government ; and thai the Civil Magis- -, o: -
trate does not posscss jurisiliction or 

t(,onn

authoritative control over the regula-
tion of tho affairs of Christ's Church;
and do you approve of the geueral
principles embodied in tbe Claim,
Declaration, and Protest, adopted by
the Gener:rl Assembly of the Church
of Scotlanil in 1842, and in tho Protost

of Ministers ancl Elclers, Commissioners
from Presbyteries to the Genorsl
Assembly, read. in presence of the
Royal Commissioner on l8tli llay
1843, as declaring the views which
are saoctioned. by the Word of Gorl,
anal the standards of this Churcb,
with respect to the spirituality and
freedom of the Church of Christ, ancl
her subjection to Him as her only
Head, end to Eis \Yord as her only
s t a n d a r d ? .  .  . .

" 6. Do you promise that in your
practice you will conform yourself to
the said worship, ancl submit yourself

to the said discipline anil government

of this Church, and not endeavour,
directly or indirectly, the prejudico

or subversion ofthe same?

"7. Do you promiso that you shall

follow no divisive courses from the
doctrine, worship, discipline, and
government of this Church ?

" 8. Do you renouncs all doctrines,
tenets, or opinions whatsoever, con-
trary to, or inconsistent with, the

said doctrine, worship, discipline, aacl
goYernment of this Church ?

" 9, Do you promise that you

shall subject yourself to ths several

3  2 S 2
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(1) " xrv.-ACT XlI. 18{6-ACT

anent Qulsr:rols and Fonltule.

" Wuennes it has become necessarY,

in consequence of the late change in

the outward condition of the Churcb,

to amend the Quesiions and Formula

to be used at the licensing of proba-

tioners and the ordination of deacons,

elders, and ninisters respectively, the

General Asset.trbly, with consenl of a

majority of Presbyteries, enact and

ordain that the following shall be the

Questions so to be used, and consider-

ing tbat the formula to this Act sub-

joined embodies the substance of the

answers to the saitl Questioos, the

Assembly appoint the same to be sub-

scribed by all Probationers of the

Church before receiving licence to

preach the Gospel, and by all o{Ece-

bearers at  the t ime of  their  admission:

And the General  Assembly,  in passing

this Act ,  th ink i t  r igbt  to declare tbat

clsre the Confession of Faith, approven

by former Genero.l Assemblies of this

Church, to be the confessioo of your

faith; and do you own the doctrine

therein containerl to be the true

doctrine, which you will constantly

adhere to ?

" 3. Do you orvn and acknowledge

the Presbyterian Church goverDmeDt

of this Church, by Kirk-Sessions,

Presbyteries, Provincial Synotls, anii

General Assemblies, to be the only

government of this Church; anrl do

you engage to submit thereto, concur

therowith, and not to oudeavour,

diroctly or indirectly, the prejudice or
gubversion thereof?

" II.-Pnos!,rroNnns.
tt Questions to be put to Probationet's

before they qre Licensed to preach
the Gospel.

" 1. Do you believe the Scriptures of

the Old and New 'lestaments to bo

the Word of God, and tbe only rulo

of faith antl maDners ?
t, u2. Do you sincerely own and be-

lieve the whole doctrine of the Confes-
aion of Faith, approyen by the General
Assemblies of this Church, to be the
truths of God, contoined in the Scrip
tures of the Old anil New Testaments;
and do you owu the whole doctrino

. therein contained. as tho confession of

. your faiih ?

" 3. Do you sincerely own the purity

"of 
worship presently authorised ancl

,, practised in this Church, ancl elso
'' 

own the Presbyterian government and

,.discipline ; and are you persuadedthat
the saiti doctrine, worship, antl discip-

' ling and Church government, aro

. foundeil upou tbe Holy Scriptures,
and agreeable thereto?

,it
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II. L. (Sc.) And the ofEce-bearer or probationer who ioinetl the church, in

le04 accepting the Confession of Faith, is left free as regarals

F"rJEo*",, conscience and private judgment on the matter of the duty of

$f:gi:iy the civil magistrste, and that accordingly, ai the very begin-
,rl$"'iiTi"l ning of the Free Church, you have that liberiy of incliviclual,

o"ulrou,o opinion in the }'ree Church which was exactly the basis of the
("t"')' union in 1900. In the Act 1846 " nothing in the Confession of

Mrc.r;,rsrrn Faith is held as favouring persecution " applies to all parts of
yoion. the confession of Faith which relate to the civil magistrates,

including that of the establishment oI religion. The Act 1851

certainly recognises the duty of a Church as far as possible

to carry out a union. The above-meutionecl clocuments shew

that the duty of the civil magistrate was 
'not 

an essential

principle.
Dr. Candlish, the most prominent man next to Dr. Chalmers,

in dealing with addresses receiYeal from other Churches, gives

his guidance as regartls doctrine of Establishment. (1)

-4. c. AND PRIVT COUNCIL. 601

Then we come to 1858, when the Assembly deliberately u. L. (Sc.)
adopted the view thai there was nothing in the union of the 1904
Free Church with the United presbyterian Church in the Fo"ffu*',
colonies which in any way affected the relations between the "[id;-r,";;
Colonial branch of the Free Churcb ancl tbe Free Church at AssDuBLy oF)
home' The basis of the union with victoria (1) is an example o"nlroun
of the union in Nova Scotia, New Zealand., eueensland, and. G""").
south Australia, ancl the scottisb Free church refusecl tro trrecu,rsrrn
support the minoriiy, ancl tolcl them to go back to the fold vohn.
they had left. Then as to the llrutuar Eligibility Act, 1BTB.
Prior to 1843 members of the Colonial presbyteries had been
treated as Free Church ministers, and any ministers holding a
parish in the colonies were eligible for a Free church caliin .,,. i:l
scotlancl without subscribing or cloing anything to shew that
their principles were in accordance with the scottish Free
church. rn 1873 the same privilege was extended to unitecl
Presbyteriau ministers. No doubt that last Act was not passecl
unanimously, but the Act proceedecl necessarily on the view
that there was no essential difference between the unitecl

judicatories of this Church ? Are you

wiiling to subscribe to those things ?

" IlI. PtosltroNrns, ar"rEB BErNo

oALLED BY e CoxonrceuoN.

" Questions to be Ttut to Probationa's

before Ordination', (a'nd also to a

Minister alreorly ordained,, at ltis

odtnission to o Pastoral Charge)-

" 2. Do you sincorolY own snd be-

Iieve the whole doctrine coqtained in

the Confeesion of Faith, approven by

former General Assemblies of this

Churcb, to be founded uPon the Worcl

of God; and do you acknowledge the

satrre as the confession of your faith;

and will you firnlY end constantlY

adhero thereto, eud to tbe utmost of

your power asssrt' roaiDtein, antl

defend the same, and the PuritY of

rvorship as preseatly practised in this

Church ? "
(1) " And will the AssemblY allow

mo in closing to saY that I trusi

thero will bo no mistate it referencs

to the sentiments I holcl of otber
bodies of evangelical Christians, I\[y

friends wiil bear me witness that tr
am the very last person who would

stand on the rigid asscrtion of the

rnere theory of Establishmsnts for
the purpose of keeping up division or
schism iu the Church. So far from
that, it appesrs to me that the dis-
tiuct refusal of tho states anil king-

doms of this world to recognise the

only principle on which we can con-

eent to havo the Church establlshed.
-their refusal to establish the Church

of Christ whiie they recognise her

spirituality and freedom-leaves us

to a very great degree of Practicatr
liberty and a large measuro of prac-

tical discretion as to the terms on

which wo should stand with other

Churches. Is the division antl schism

of the Chrigtian Church to be kePt

up by a questiot as to the clutY of

auother party " (tbat is, the State)'

"over rvhom we bave no control?

Let it bo that wo maiatein our

diferont opinions os to the duty of
the State to support tbe Church, and
'the duiy of the Church to receive
eupport from the State whcn it is
given consistently with spiritual free-
dom: still, shall thst question, which
has become a ntere theoretical ques-
tion ia the Church of Christ, and
which, so far as we can jutlge, seems
destined to be a theoretical question
tili the time when the kingdoms of
this world shall becomo the Kins-
doms of our Loril and of Eis ChriJ,
-shali that question prevent cordial
co-operation and harmony among
ourselyes, aud our unitecl action in
defence of our common Froteetontism
against a common foe ?',

(1) " Bases adopted in Unions
recently consummatecl among presby-
terian Boilies in the British Colonies."
They included the United presbv-
terian Church as well as the Free

Church. The first is, ., That the'lYestminster 
Confession of Faith, the

Larger and Shorter Catechisms, the
form of Presbyterian Church Govern-
ment, the Directory for Public \yor-
ship, and the Second Bbok of Disci-
pline be the etandard.s ancl formulariee
of tho Church. (2.) That, inasmuch
as thoro is a ilifferenco of opinion iu
regard to tho docirines contsined ir
theso gtsnilards relaiive to the power
and duty of the civil magistrato in
matters of religion, the office-bearors
of this Church, in subscribing these
standards ancl formularies, are not to
be held ag countenancing any perso-
cuting or intolerant principlee, or ae
professing any viewa in refereuce to
the power and iluty of the civil
magistrato inconsistent with the
liberty of personal conscienco or the
right of private judgment."
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H. r,. (so.) Presbyterian Church ancl the Free Chwch which should pre-

190:t vent a minister of the one becoming a minister of the other.

Frur-&*.' That also goes to shew that the Establishment principle was
o)f:.T:T' not e vital principle of the Free Church. Then in the Act of
*\rH"#i"l1892. .,Anent Confession of Faith," there was no alteration of

o""ltoor. doctrine which it was not competent to the Free Church to
(g). make. The main point of tbat Act was to emphasize that view

Mecensrrn of that part of the Confession of Faith which dealt with free
rolnn. " offer o]f salvation to all men," as distinguished fron the

" foreorclination of man to death." Tbe Confession of Faith

was never anything but a subordinate standarcl. The standard

was the Scriptures, anil neither Knox'e nor the'Westminster

Confession professed to be infallible, ancl therefore they leave to

the Church the interpretation of Scripture and the reconciling

of the Confession of Faith with Scripture where, in the opinion

of the Church, the Confession of Faith ileviates from Scripture.

The book " Sum of Saving Knowledge " had for ages beeu one

of the subordinate standards of the Church. It is mentioned

in the Act of 1851, which was the publication of the sub-

ordinate standards of the Church. It was spoken of as a

practical application of the Confeesiou of Faith. The Church

was doing all it coultl to meet the difliculties which were

entertained in men's minds with regard to a rigid and absolute

unmodified acceptance of all views however extreme. The

Established Church could not make any alteration in their

stanilarcls wiihout the consent of the Staie; but what was the

use of freedom if the Free Church were not entitled to acljust

the standards of their Church from time to time so as to meet

difrculties in regarcl to the question to probationers antl

deacons, " Do you abjure and reject the Arminiau heresy ? "

There was nothing in the Free Church formula which denied

election; they combine always with the free offer of salvation

the operation of God's grace by way of election. But they

clo extend the election doctrine .so as to make it applicable to

all those who repent and believe. The Act of 1892 merely

gave formal expression that it was the duty of the Church in

the circumstances, finding that the existing forrnulas were

bars in the way of the Church doing her duty; it was her

A. C. AND PRIYY COI'NCIL.

duiy to consiiler the situation relative to that di€flculty, ancl H. L. (So.)

to make it plain what in the estimation of the Church le04
was their interpretation of those phrases which to manytro"ffiou",
minds appeareil contradictory and ambiguous in the Con- "?i}]li|"
fession of Faith. The appellants complain of the Act of Asisurr,r or)

Union of 1900, that the preamble authorizes probationers ooulroux
to take ad.vantage of any of the Acts citeal, namely, the 

(""i)

A,ct L647, the Church approving of the Confession of Faith Dlecerrsrrn

(we say with qualificaiions), Act XII., 1846, of the Free rohn.;

Church Declaratory Act of 1879, of the Unitecl Presbyterian
Church Act XII., 1892, with relative Act, 1894, of the
Free Church. These all have been referred to except the
Act of 1879 of the United Presbyterian Church. There
the two cloctrines, predestination ancl the free offer of salvation,
were enunciatetl. Therefore there was nothing in the basis
of union which effected any change. It was merely intro-
clucecl as being a standard of the Unitecl Presbyterian Church
side by side with the Acts of the Free Church. And the Act
of 1879 is not substanbially different from the Act of the Free
Church of 1892. The position of the two Churches as regarils
Establishment was the same; there never was any imposition
upon an ofiice-bearer of the United Presbyterian Church of
any view as to Voluntarism as a stanclarcl, ancl accord.ingly in
the Unitetl Presbyterian Church there were plenty of people in
favour of Establishment. No doubt the larger number were
against it, and resolutions were passecl in favour of disestablish-
ment, but thai did not affect the unity of the Church, because
there was nothing in the Unitecl Presbyterian Church which
imposed any particular view about Voluntaryism in that way.
There was diversity of view anil complete freed.om of opinion
upon the matter. In these circumstances the responclents
submit there was nothing in the union of 1900 which to any
extent involved a departure from the principles of the Free
Church. Taking the standards of the two Churches, and
putting them in juxtaposition, there was nothing in regard to
their general ariicles of faith which could be saicl to differ-
entiate the one from the other; and in regarcl to the relations
of the civil magistrate to the Church, there was nothing
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rr. L. (Sc.) in the stanclarils of either Church which precluded the union
1904 in this country &ny more than in the Colonies. A word as

Forr-&uuc" to the Second Book of Discipline. The Free Church carried
'i#$lii" it into their constitution for the purpose of exercising free from
assEunlt or) the State altogeiher all the powers of a complete spiritual

o.:'Jmux independence. Spiritual independ.ence meant absolute power
("tT)' with regard to everything spiritual in connection with the

Ir-r.cel,rsrrn Clurch, and, having placed thab as a funclamental d.octrine,
Youxc. they are suprerDe, and, if unaninous, ind.epenclent of every

doctrine of the Church. Further, when a c&se comes before
a tribunal of appeal which has to ilecicle matters of doctrine,
it is rvithin the sirict rule of eviclence to look to works of
authority upon the matters of d.octrine which emerge even
though not put in eviclence in the Court below : Read, y.

Bishop of Lincoln. (7)

Now the first guestion w&s, Dicl the Free Church clo any-
thing by the Act of 1892 which was inconsistent wiih the
Confession of Faith ? What the respondents most strongly
contest is that it woulcl be proper, consistently with the
standards of knowledge, for this llouse or a,ny other Court to
hold that the maintenance of the doctrine of pred.estination
was inconsistent with the maintenance of the doctrine of the
free offer of the Gospel to all sinners without distinction.
These are two propositions which are held together by every
Church, and which Christians of nearly every denomination
say can be held together, either on the ground that the matter
is a mystery which is not for them to inquire into, or on the
ground that these conceptions are easily eapable of being
conceivecl as reconcilable if the proper speculative view is kept
in mind. That is enough for the responclents, if they can shew
first oI all that the Confession recognises the Scripture as
paramount, and then that these cloctrines are distinctly laid
down side by side in ihe Scripture itself. Now in the Act of
1892 there are two doctrines refenecl to ancl adoptecl. fhe
doctrine of predestination is only referred to, and the doctrine
of the offer of the Gospel to all is substantially aftirmecl. It
was an emphatic statement of that sicle iu contrast wiih the

(1) [s02] A. C. C44.

ffi
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somewhat greater siress that is laiil in the Confession of Faith H. L. (sc.)
arpon the doctrine of preclestination, and the only question 1s6a
which the lIouse has to determine is, Is there anything io 

"*"ffi.*",,that statement, judgecl not simply by the unskillecl intelpreta- 
Tdffiliy

tion of the " plain man," but accord,ing to the lighi of coD- Ainrmly or)
temporary theological knowledge, which constrains the Court or.firoox
to hold that these tu'o tloctrines are inconsistent ? The (LonD)'

test is stated iu the Confession of Faith jtself. (1) It refers ltrrcrl,r-.srcB

back for the test of vatidity to the Scripture itself ; and conse- v#in.
quently, if you find in the Scripture that the two doctrines
are stated with the same apparent antithesis a,s appears in the
Declaratory Act and other documents of the same kind, then
these clocuments are to be reacl, not as affirming contradiciory
propositions, but as affrrming two propositions, each of which
is to be {ouncl in Scripture, ancl both of which are to be
accepted. The Scriptures enunciate the doctrine of pre-
'destination (Acts 13, v. 4B); also there is a distinct offer of
,salvation to all men (Romans 5, v. 18). Theofferof the Gospel
is in Jobn 3, v. 16 ; lst Ep. to John 2, v. 2; Colossians 1, v. 23 ;
1st Ep. to Timothy 2, 'rv. 4, 6 ; Titus 2, v. 11 ; 2nd Ep. of
Peter 3, v. 9; and see Article 17 in the Prayer Book. The
question was, Dicl people give their property to this Church in
eupport of a doctrine opposed. to the doctrine in the Declara-
tory Act ? The two are not opposecl. There is great con-
fusion current regarding the difference between Arminianism
and Calvinism. 'Calvin himself taught the offer of the Gospel
to all men. The contradiction between the two cloctrines was
this : Arminius held tbai the source of man's salvation-of his
power to take avail of the ofier of the Gospel-lay in his own
will alone; while Calvinism asserted thai it also lay in the
eovereign graoe of God, and depencled on the will of God in
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(1) "(IX.) The infallible rule of
intorpretation of Scripture is the Scrip
ture itself; and theretbre, when tbere
is a question about tbe true and full
sense of any scripiure (rvhich is not
manifolil but one), it must be searched
and known by other places thlt speak
more clearly. (X.) The suBremo

Judge, by which all controversies of
religion are to be cletermined., aod all
decrees of councils, opinions of aucient
writers, doctrines of men, and private
spirits, arc to be examited, and in
'whose sentence rvs are to rest, can be
ro other but the Eoly Spirit speaking
in the Sct ipture."



;il
' r l

Jk.

606 EOUSE Or' LOBDS t1e04t

- manifesting that sovereign grace. That was the real iliffer-
" :'^1t"' ence between the two. The quesiion was, IIad the Free

* Church at the beginning made the assertion of the Calvanistie

Xl?""fi"-XT theory in an extreme form a conilition of their trust-that is,

^19:-Yil*. the doctrine of preclestination-in such a form as to exclude
ASSEITBLY OF }

o. 
' 

the possibilitv of the offer of salvation to all men ? So little
Ovrnrour
1L1-r)' have the appellanis regarded it as contradictory, that they

lu^c.^r,irrn have preached the offer of salvation every Sunday, as tlo all
ministers. The fact is that in practice the two are treatecl as

"o*o reconcilable. because it is seen that the notion of the contradic-

tion arises simplyfrom the pictorial and anthropomorphic images
we form of the Divine WiU as operative in space ancl time,
antl as a thing having some casual relation to another thing

separated from ii-the will of the human being. The Free

Church taught the two views as consistent as the Scripture
taught them as consistent. It is impossible to hold that two
cloctrines are contraclictory which occur in tbe Scripture juxta-

posecl with one another. It was laid dowu in the Synod of
Dort that the two were to be held together.

[Eanr, op l[.tr,ssunv I-r.C. The Synod of Dort clenouncetl

Arminians, deprivecl them of all their property, and exile<tr
them if they would not abandon the Arminian doctrine.

They took a good practical view of what wa,s necessary to
Euppress what they called heresy.]

The responclents cannot admit that this is Arminianism.

The cloctrine of Arminius was that the source of man's salva-

tion lay in his own will, and not in the Will of God; and that
was conclemnetl. The appellants contentled that in the state-

ment in the initial paragraphs of the Act of 1892 there was a
doctrine contraclictory to the doctrine of the Westminster

Confession. There is no admitted contradiction between

foreknowledge and foreorclination to salvation or the reverse

of the particular indiviclual, ancl the free will of thai inclividual.

You must hold the doctrine of predestination consistenily with

the free will of man to accept what is offered to him, and it is

these two doctrines which are laid down in the Confession of
Faith and in this Declaratory Act with almost equal distinct-

ness. Nor can you overlook the fact that there is in the

a. c. AND PRIVY COT'NCIIJ, 607

formula of the Free Church a clenunciation of Arminianism. E. L. (so.)
'Whoever 

comes into the Free Church comes in on the basis 1904

of the Declaratory Act-renouncing Arminianism in express r"."Xo"m
terms. They must have had something intelligible in their "?fffi|fl
mincls, and what was intelligible was that they held this doctrine Aristuar,t or)

as a doctrine which was consistent with the Calvinism of the ot'hoo*

Confession. Calvin himself preached. this doctrine: Calvin's 
(g)

Commentary on the Gospel of St. John. Commenting on the i\Ircer'retur

words " that whosoever believeth on llim may not perish," he Youxs'
' 

says " that it was & remarkable commendation of faith that it

frees us from everlasting tlestruction." Shortly, what occurr"d ,, ,,,..,.
in the Confession of Faith was this : There were two things, 

'' ''

the one foreordination by God, and the other the free will of

man aucl the freedom of the offer which is macle to man; ancl

these two are held by theologians as consistent with each other.

The Confession of Faith did not assert one to the exclusion of

the other.
The point of predestination was not raised in the record. or

in the Court below; therefore it arises in this llouse for the

first time.

[Eerr, oF IIATJsBTIRY IJ.C. That is so; but we have tho

materials before us, ancl must deal with them']

There ought to have been a proof in the Courts below of

what expert theologians thought of the matter. T}l.e Lincohr,

Case (l) is therefore relevant. Ilowevet, the respondents'con-

tention is that the two sides of the doctrine are assertecl in

Scripture, and there arises an antinomy (an apparent contra-

tliction) between two principles which conflict, which are not

to be judged from the stantlpoint of the plain man, or in a

merely anthropomorphic fashion. The Westminster Com

. missioners, clesirous of not letting one side of the antinomy be

assertecl to the exclusion of the other, laicl stress upon the first;

but boih sitles are in the lMestminster Confession' And those

who put forward the " Sum of Saving Knowleclge " (2)-a

Westminster doctrine clrawn by a Scottish Commissioner, ancl I

subord,inate standarcl of the Free Church (see Free Church Act,

(1) [18e2] A. C.644.
(2) Celled a Practical Application of the Doctrine of the Confession.

r
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H. L. (sc.) L851)-were of opinion that there was nothing in the Confession
le04 of Faith which prevented them from regariling the two as part

Fouffiou."of a homogeneous whole of doctrine: see arts. 4, 6, 7,9, 10;

"iiT$#i" chap,2, arts. 2, 3. fn chapter 2 there is a defrnition of God.
Adsrrugly oe) The 3rd article contains the doctrine of the Trinity stated

ot"l'oo* in the most abstract form, which is as incomprehensible a
(L":) 

mystery as is the cloctrine lve aie dealing with. It is laitl down
M.rc.r.r.tsrrn as part of the most systematic reasoning and most profouncl

Yocnc. systems of speculative thought that inconsistency not only

A. C. AND PBIIE COI'NCIL.

found in 1843 ? The question may be concedecl to be one of u. r,. 1so.;
contract ancl of trust springing from that contract, ancl the 1904
question is whai was thet contract anrl what was the trust. F"BeGEncE
It was a trust " for behoof of the Free Church," anci the otd;'f*flf

question is what the Free Church meant. The principal objeci Adsruor,r oin)

of the tlisruption was not to get rid of Establishment, but oo'3touo
to shake thernselves free of the interference of the Civil Courts, 

(3*")

ancl to be able to cletermine all the controvelsies raisecl 1ot Mr'orr,rsrre

themselves. The identity of the new Church consistecl, anal voljn"'

was intended to consist, in its form of government. A Church
does not depend for its iclentity on its doctrines. It is an
organization on a democratic basis which, like a living organismr. . : 1.:,
preserves its form amicl the changes of its material. The lirnit
to what the Church coulcl do was that they could pot, by
what is called an act of apostacy, put an encl to ihe identity
of their organization. If the Chu.rch committed such an act
as to disentitle it to be called the Free Church foundecl uncler
the Ileadship of Christ and the teaching of IIis Word, then it
woulcl cease to be the beneficiary uncler the trust for the Free
Church. But so long as it retainecl its identity as a Church,
the fundamental principle of which was the lleadship of Christ,.
it coulcl adopt or modify or change its doctrines. If they hacl
a governnent which was supreme ancl exclusive in matters of
cloctrine, then they could change the d.octrine. The test of
personal identity of the Free Church lies not in cloctrine, but in
its life-iu the continuity of its life-as ascertainecl by the fact
that the majoriiy have continuously kept on doing these things
assumeal to be rviihin their competency-in other words, of its
government. Then as to property, the Free Church intended
to put its property at the disposition of the General Assembly,
which had power over cloctrine anil exclusive jurisd.iction : see
the fourth purpose of the trust cleecl. Stress must be laid on
what was done in 1843, before there was any talk of property
to found a Church-that is to say, an organizaiion with a.
particular form of government basecl upon the constitution
of the old Establishecl Church as unclerstood by rhe Free.
Church. Its identity depends, iust as tloes the identity of a,
club, on whether its constitution at a particular time is the

tloes not arise, but it is even blasphemous to assert ihat a
rrran's will is not free to this estent-that although predestined.
and controlled by ihe will of God, he is ai the same time free
ancl responsible for the acceptance or non-acceptance of the
offer of salvation: Taylor's Elements of llIetaphysics (1903),
362; see also Braclley's Eihical Stuclies, 19 ; Vatke's Die
Menschlicbe Freiheit (1841 ecl.), 414.

[Tun E,l.nr, or ller.ssuny I].C. mentionecl a translation of the
minutes of the discussion of the Westminster Confession by
the librarian of the British Museum, Archbishop Ussher's
Formula of Irish Articles, ancl an extract from the Council of
Constantinople, 1642, which his Lordship translatecl.]

There it is said, " By the Will of Gocl alone." That is jusi
what Vatke contlemnecl in St. Augustine, that he rode that
cloctrine to death; he put in the wortl " alone." In the Con-
fession of Faiih you find two stanclards apparently in contra-
diction; but vou are warnecl that they are not really a contra-
,diction, but that it is a high mystery, ancl it is enough to say
that the Church saitl this is a mystery to be receivecl as a
matter of faith, ancl therefore that there cannot be any contra-
diction. Dr. Chalmers's Prelections on Butler's Analogy (184g
ed.), 312, 313, statecl that Calvinisru antl the free offer of the
Gospel for him, Calvinist as he was, went together: see also his
Institutes of Theology, vol. viii. 403-407; (1888 ed.), 319; an<l
Canon Mozley on the Augustinian Doctrine of Predestination.
It has been the view, not only of the Free Church, but of the
Established Church before them, to teach both these doctrines
a,s not irreconcilable.

Now what sort of Church ilid the Free Church seek to
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E. L. (sc.) work of the majority acting in general meeting within their
1904 powers. What was its nature? The Free Church was abso-

F*oTru*"u lutely exclusive by the intention of its founders, as manifest iu

"?ffffi|il" their documents ancl in their actings, of the power of the Civil
Asenuslv on) Courts to enter and scrutinize their clocuments. There coulcl

ovrnroux have been no power to raise any question of inierclici upon the
(LoRD).'.-i:'' question whether the formula changecl the Confession. There

lfrc'U'rgrnn could have been no power to question the power of the Church
Yosxc. in commissioning a minister to preach the true Gospel. It was

the province of the Church to determine the question of
cloctrine, and the Civil Couris were bouncl to accept the inter-
pretation which the contract assigned to the Church exclusively.
Now, what has the Church done ? After all it has enterecl'
into a u-nion with the United Presbyterian Church, preserving
the things which we have described as the only essentials. The
Free Church are entirely at one with the lUnited Presbyterians

on the Headship of Christ, IIis Word as the only rule of faith,
and the Presbyterian form of government. There are miuor
mattere also on which they agree-the duty of the civil magis-
trate to observe religion, observance of the Sabbath, law of
marriage, antl so on-both falling short of a duty at any time
to set up a form of Establishment. The Free Church in 1900
macle what might be calied an interpretation of their principles
as they were hekl in 1843. Ii may or may not have been an
alteration; but if so, it was an alteration to give effect in the
completest fashion to their paramount purpose-the preachiug
of the Word of their l\faster. Thatrlwas an object the two
Churches held in common, and the Free Church consideretl
thai it was entitlecl to subordinate the manner to the measure,
and to pui that forwartl. They consitlered it was within their
competence, because they held in 1843 that the first thing they
hacl to tlo was to constitute themselves a Church with certain
powers; that the property had been put, not on certain definetl
trusts like the congregational property in Craigi,e v. Mar-
shall (\), but at the disposal of the Church acting through

lpmgio-riiy, which hacl in express terms, by the fourth purpose
of the model trust deed, power to direct in all respects how the

(1)  12 D.523.

A. C. AND PRIW COUNCIL.

trustees should dispose of that property. They considered. in rI. L. (so.)

those circumstances that they were free. In the union they 1904

clo not ask any one to give up any doctrine as to Establish- rourTov"",
ment; they say, " This is so unimportant that we allow every- "t#:;|il
body to hold their own view." Doctrine is not part of the Assnunr,t or)

component parts of the identiiy of this Church. It consisted olelrooo

of an organization of persons on a, permanent basis for the 
(T-t)'

purpose of worship, which implied Church government 
",16 

lll^crr'rsmn

the power to change doctrine. The identity and continuity of Youxe.

life of the Church consists in the continuity of the Church ancl
its government in the hauds of a majority of individuals-a
clemocratic constitution, which exists so long as the office-
bearers continue to fulfil their function of being the office-
bearers into whose hancls, according to their principle, Christ
their llead has delegatecl government for the purpose of the
teaching of IIis Word as it is in the Scriptures. So long as
they do that according to Presbyterian forms they remain
continuously in the Church, and their actings and the history
of their doings are the key to the iclentiiy of the Church ai any
particular periocl, and the key to ihe particular question of who
are the beneficiaries, when any question is raised in a Couri of
larv as to who is entitled to the funcls held for lbehoof of the
Church. The contention of the responclents is that, if they are
right in their contention, the question of the <Ioctrine for the
time being, whether in Church polity or in the interpretation of
the Confession-or the alteraiion of the Confession, for that
matter-is within the iurisrliction of the Church Courts. It is
part of the original found.ation that that was to be the rule of
the organization.

Eenry Joltnston, K.C., in reply.

The llouse took time for consideration.

Aug. L. Emr, on lfer,snunv I-r.C. 1\[y Lords, in this case
the pursuers complain of a breach of trust, the trust being for
the behoof of the Free Church of Scotland, and the breach of
trust alieged being the use of ceriain propertybeing, as allegecl,
no longer usecl for the behoof of the Free Church of Scotland,

. : l

' l
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H. L. (sc.) but for the maintenance ancl support of another and. a different

le0* body, namely, the Unitecl Free Church. That body was formecl

F*"rGo*r"in 1900, and consistetl of a certain number of those who pro-

"if""*T$i" fessed to belong to the Free Church of Scotland antl others
As-storuLr oB) who, up to the time of the union, had belongecl to the Unitecl

o"'l'oox Presbyterian body. They purportecl to unite ancl to exclude
(Lg)' 

from their communion, or, at all events, from all participation
IlAcrrrsrrn in their orgauization, those who refusecl to unite in the new

Youxo. body, and have, of course, used the funds of which they claim

E$ro-ruqllbury to be the beneficial owners for the use of the new united body.
L'c' 

This is the breach of trust complained of, and the quesiion is
w'hether that complaint is well founded.
. Now in one sense there can be no doubt what was'the

original purpose of the tmst. It was for the maintenance ancl
support of the Free Church of Scotland.

What was the Free Church of Scotland in 1843 can hardly

admit of doubt. The reasons which those who separated

themselves from the Established Church of Scotland then

gave for their separation are recordetl with distinctness ancl
precision, antl I ilo not think there can be any doubt of the

principles and faith of those who came out from the Church

of Scotland ancl described themselves as the Free Church of

Scotland.. Their name was significant : they claimed to be

siill the Church of Scotlantl, but freed from interference by

the State in matters. spiritual.

It was to the persons thus describing themselves that the

funds in dispute were given, and until the union of 1900 wiih

the other body we do not hear of any difhculty having arisen in

the administration of the trust.

Now, however, the new bod,y has esiablishecl a new organiza-

tion, it is alleged to profess new doctrines, ancl its identity with

the Free Church, for whose behoof the property was settlecl, is

disputed ; ancl it accordingly becomes necessary to consider in

what consists the identity of the body designated by the d.onors

of the fund as the Free Church of Scotland.

Spealiing generally, one woulcl sa;' that the identity of a

religious community described. as a Church must consist in the

unity of its doctrines. Its creeils, confessions, formularies,

a. c. AND PBIYY COUNCII& 613

tests, ancl so forth are apparently intencled to ensure the unity rr. L. (So.)
of the faith which its ad.herents profess, and certainly among 1e0*
all Christian Churches the essential idea of a creecl or confession x.*"ffi.*c
of faith appears to be the'public acknowledgment of such and offcmr,rrro

such religious views as the bond of union which binds them Aisr:xnrr or)

together as one Christian community. ooufl*or^
If this be so, there is no lack of material from which to deduce (Lono)'

the iclentity of the Free Church of Scotlancl. Its founders 1s16 M^.;;*"r

their claim, cleclaration, and protest to stand for all time as a, Yo3;.

clear exposition, both of their reasons for leaving the Church u..torTr"u*1
of Scotlancl when they d.icl leave it and as a profession of their
faith as the true Church of Scotlancl, though separated from
the Establishment, which in their view was itself hereticalt:.
from its submission to the temporal power in what they
regardecl as exclusively spiritual.

Now, in the controversy which has arisen, ii is to be remem-
bereil ihat a Court of law has nothing to do with the sounalness
or unsoundness of a particular cloctrine. Assuming there ie
nothing unlawful in the views held-a question which, of
collrse, cloes not arise here-a Court has simply to ascertain
what was the original purpose of the trust.

My Lorcls, I do not think we have any right to speculate as
to what is or is not important in the views held. The question
is what were, in fact, the views helcl, and what the found.ers of
the trust thought important.

Fortunately your I-.rordships have the authority of most
learned judges, their decisions nowreaching back for something
like a century, which I shall quote somewhat copiously as lay-
ing down the principle upon which such questions as are now
in clebate shoulal be determined. Commenting on what I_.rord
Eldon saicl, I-.rord Moncreiff in Scotland and Sir William Cusack
Smith in Ireland, have expressed themselves in a manner which
I think may well be applied to the matter now in debate.
I-:ord Eldon said, (Craigdall:ie t. Aikman (1)) : " With respect
to the doctrine of th6 English law on this subject, if property
was given in tr-ust for A., B., C., &c., forming a congregation
for religious worship; if the instrument providecl for the case

4

t A. C. 1904.
(1) (1813) I Dow, l, 16.
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H. L. (sc.) of a schism, then the court woukl act upou it; but if there

190{ .\yas no such provision in the instntment, and the congregation

Fuuff.n", happenecl to divide, he tlid not fincl that the law of Englancl
o1:*"9I1^Io woukl execute the trust for a religious society, at the expense

^j.HHXt') of a forfeiture of their property by the sestuis que trust, for

ooriroo aclhering to the opinions ancl principles in which the con-
("i)' 

gregatiou hacl originally united. He founil no case which
Ilec.er.rsrEn authorized him to say that the Court would enforce such a

youxo. trust, uot for those who adhered to the original principles of

s",'-ruu"oo., the society, but merely with a reference to the majority; antl
!'u' 

much less, if those who changed tbeir opiuions, insteatl of being

l,'.: '1i i:? 
. "

a majority, dicl not form one in ten of those wlo had originally

contributeil; which was the principle here. IIe had mei with

no case that woultl enable him to say, that the adherents to the

original opinions shoultl, uncler such circumstances, for that

aclherence forfeit their rights.

" If it were distincily intended that the Synotl should direct

the use of the property, that ought to have been matter of

contract, and then the Court might act upon it; but there

must be eviilence of such a contract, ancl here he could fincl

none. It" ptopot"cl, therefore, that the cause shoulcl be sent

back with two findings, of this nature: (1.) That the ground

appearecl to have been purchased ancl the house built for a

society united, and proposing to continue united' in religious

opinion. (2.) That it did not in point of faqt appear how

this property was to be applied, in case the society shoulil

happen to differ &ncl seParate."

Irorcl Moncreiff said in Craigie v. Marsllall (1), quoting Lortl

Eldon in Craigdatlie v. Aikntan (2) ' " ' If it were distinctly

intended that the Synod should direct the use of the property'

that ought to have been matter of contract, anil then the Court

might act upon it; but there must be eviclence of such a con-

tract, ancl here he coulcl fincl none" Ile, therefore, proposed to

remit the cause with two findings. Accordingly it was remittecl

with very precise findings, importing that it appeared sufrciently

as matter of fact, that the ground was purchased, anclwas to be

usecl for religious worship 'by a nu'rnber of persons agreeing

A. O. AND PBIYT COUNCIL.

at the time in their religious opinions and persuasions, and, II. L. (Sc)

therefore, intending to continue in comnunion with each 1004

other,' ancl that the society hacl acceded. to a body called the r.r,,f,'unor
Associate Synod; but that ii did not appear, as matter of fact, "i"ttl;li;*
'for what purpose it was intended at the time such purchase:\ssrinurr or)

and erections were macle, or at the time such accession took otuiroux
place, that the ground. antl buililings should be usecl ancl 

(T-t)'

enjoyed, in case the whole body of persons using and enjoying )Iac'r'Lrsrsn

the same should change their religious principles ancl persua- You,rc.

sions, or if in consequence of the aclherence of some such nrrr ffi"uory

persons to their original religious principles anct persuasions, 
!'v'

and the non-aclherence of others thereto, such persons shoul<l , .
cease to agree in their original principles ancl persuasions, and
shoukl cease to continue in communion with each other, ancl
shoulcl ceasei, either as to the whole bocly, or as to any part
of the members, &o., to adhere to the Associate Synod.'
With these finclings the cause was remitied for further
consideration.

" There is no arnbiguity in the principles on which Lrord
Eldon macle this remit. Under the remit the Court orclered.
a conclescenclence, with a view to the ascertainment of the
matters of fact. whether there was a real difference in the
religious principles or not; ancl afterwarcls pronouncecl an inter-
locutor, the result of which was, that the Court found that
the pursuers 'have failecl to cond.escencl upon B,ny acts done
or opinions professed by the Associate Synod, or by the
defenilers, from which this Court, as far as they are capable
of unclerstanding the subject, can infer, much less find, that
the defenders have deviated. from the original principles ancl
standard,s of the Associate Presbytery and Synod; farther find,
that the pursuers have failed to rentler intelligible to the Court
on what ground. it is that they aver that there d.oes exist at
this moment any real difference between their priuciples, ancl
those of the defenders,' &c. ; ancl, therefore, found it unnecessary
to enter into the inquiries which hacl been d.irected by the
House of I:orcls, under the supposition that the d.efend.ers had
departed from the original stanclards and principles of the
Association."

615
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(1) (1850) 12 D. 523, at p. 560. (2) I Dorv, 1, 16.
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s. L. (sc.) ln Ditl v. lvatson (1) Smith B. in Ireland on the same Bub-

le04 ject said : "Again, I do not conceive that I appeal from the

I.*uJEu,,r" Worcl of God to that of man, by proclaiming or attesting by
;i$;gny my signature, that I concur in the interpretation given by

AssEMBLy oF) a numelous body of my feilow Christians to certain passages

o".lto.o, of Scripture. They agree with me, I agree with them in con-
(Tno). struction ancl consequent creeil; but neither take their belief

Ilr.cerrsron upon the authority of those others. Both clraw their faith

yo'.j.,,. froru the Bible as its common source; both consicler the Bible

Earr oilldsbury as containing the only rule of, antl furnishing the only unerring

., , ,* , . . . " . . .  " ' t '  guicletoatruefai th;  each'with God's assistanceandthesub-
';r''rii'itri;ir:":'|:1" 

orclinate and pious aicl of human instruction, interprets as well

as man's infirmity will permit; both coincide in the same

interpretation; that interpretation regulates their faith; and

all who thus coincicle become members of the same religion'

And thirdly, we do not coerce our neighbour by calling for his

signature to our profession or articles of faith' We leave him

free tp adopt or to repudiate that faith, according as his reason,

his conscience, ancl the grace of God may direct him' We

but say to him, If you agree with us affrx your signature to

certain articles, or in some wdy notify your recognition of their

truth; or if you disagree, withhokl such signature or cleclara-

tion. Alcl we say of him, in the former case, that he is, ancl

in the latter case that he is not of our religion' We tlo not

compel him to hold our faith; irye but ask him to inforu us,

by certain acts, whether he does holcl it or 'loes not; and we

ask this, only if he claim to be enrollecl as one of our body,

and to be in religious communion with us. In the absence of

such a test, our Establishment woultl not be a tock, cemented

into solidity by harmonious uuiformity of opinion, it would be

a mere incongruous heap of, as it were, grains of sancl, thrown

together without being unitecl, each of these intellectual antl

isolatecl grains tliffering from every other, ancl the wholc

forming a but nominally unitetl while really unconnecte'l mass ;

fraughi with nothing but internat dissimilitutle, ancl mutual

ancl reciprocal contradiction and tlissension. Hic dextrorsum

abit; ille sinistrorsum. This intleed I should holtl to be'

(1) (1836) 2 Jonee Rop. (Ir. Er.) 48' 91'

A. C. AND PRIYY COUNCII,.

in the language of a late prelate, 'a Church without a
religion."'

The principles for tlecision thus propounded have been I.,,"J&u"c"
recognised and actecl upon ever since, ancl it would seem that "ioar"-$lil
it may be laid down that no question of the majority of persons -{'isrvnrv or)

can affect the question, but the original pu4)oses of the trust o'Jroor
nust be the guicle. (""T)'

Uncler these circumstances it would seem to recluce 66u ll.rcrusrxa

question in dispute to an examination of the evidence as to volon.

what is the difference between them, if any, and if that'r*r "r"1..r"u"v
difference does or does not accorcl with ihe original purpose of
the trust; but in examining this quesiion one has to bear in l
mintl, not 'what we or any other Court might think of the
importance of the difference, but what the clonors of the trust
fund thought about it, or what we are constrained to infer
woultl be their view of it if it were possible to consult them.

The first point in clispute is very plainly set forth by the
pursuers in the 13th condescenclence. After pointing out in
the 10ih condescenclence that the Free Church of Scotlancl
was & voluntary association or body of Christians associatecl
together under a definite contract involving the maintenance
of definite principles, the condescend.ence 13 proceecls thus:

[IIis I-.rordship read it as given above, with ihe respond.ents'
answer. (1)] These then, my I-rords, are the two contentions
upon which the first part of the controversy depends.

My Lorcls, I cannot cloubt that upon this head there is an
overwhelming body of eviclence in favour of the pursrlers.
Indeed, two of the Iearned judges have statecl in express terms
that originally the Free Church ficl profess what has been
conveniently caUed the Esiablishment principle, though, for
reasons which will be dealt with hereafter, they do not think
that those who now represent the Free Church are bouncl by
that original opinion.

My Irord.s, I d,m unable to understancl by what test I am
to ascertain what the donor of a funtl has made essential to
his gifi, unless it is by what he has said. or written, ancl lvhcn
I fincl that the Free Church invited support by the circulatron

(l) Ante, pp.548, i65.

6t?

H. L. (So.)

1904
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H. L. (sc.) of Dr. Chalmers' ad.dress, what can I say but that he expresses

lso{ the views of the Church that he represents ? " By gving up

r""o]Er,,o your connection with the State, ancl thus separating yourselves

"?i":ffiii:" froru the worldly advantages of such a connection, you rnay
AssortsI.r or) be saicl to have wiihstood a great temptation to sin in ole

o""ltor. form; but such is the cleceitfulness of the human heart that
(T"") without the heedfulness and the humility which Apostles of

I\f.rc.lrrsrun olcl so pressed upon the early converts, there is danger of being
Yo-.i,. carried away by temptation in another form-ancl teruptation,

larr o?iler*bqn too, to the very same sin. Rather than be seduced from one
L'c' 

of your greatest principles, you have given up one earthly
clepenclence ; but iet principle have its perfect work, ancl have

, ';'.', s care lesb you be tempted from even the best (ought io be

" least ") of your principles by the proruises ancl the allurenrents

of another earthly clepenilence. Rather than cornpromise the
authority of Christ over the afiairs of His own Church, you

have forfeited the countenance of men in porver, that is, who
have the power of this worlcl's authority on their sitle. Beware

of compromising another of your doctrines or articles of faith;
and in the defence of which the Church of Scotlancl diil lately

signalize herself und.er the authority of Christ, over the kings anrl
governments of earth, and the counterpart of this governtnent,

to uphold religion in the 'ivorltl; bewale, we s&y, of making

any compromise or surrender of this your othel principle, and.
this, too, to gain the countenance of those lvho may siill be
callecl men in po'lver, that is, who have the power if not of

authority ancl ofrce, have at least the power of numbers on

theil siile. This may be termed a less principle than the other,

of inferior consideration in itself, and inferior consequence to

the vital or spiritual well-being of Christ's Church upon earth.

But let us not forget what the Bible says of those who break

even the least of the cornmanclments, that they shall be callecl

least in the Kingdom of lleaven. The men who stancl opposetl

to us on this second, or as many choose to term it, this

secondlary question, might, with all the hay and stubble anil

woocl of this, antl it may be of other errors, be reposing on the

like precious founclation rvith ourselves. They might be men

with whorn we difier, and yet with whom we can agree to

a. c. AND PRIVY COT'NCII,. 619

differ. They mighi be coadjutors in the great work of evange- tr. L. (so.)
lizing the people of our land-brethren v-ith whom we can holcl re04
sweet ancl profiiable counsel on the capita fitlei or weightier purr-fivos'
rnatters of the law, having one faith, ancl one l-rord and one o) scorLAxD

bapiism. But we shall not, even for tn.ir-fri"na.nln;;t*; 
"S$Hl,Hrlthe entireness of our principles, or make surrender of the very ovER;;uN

least of them. It is not for those ministers of Christ lvhom 1 Gono)'

am now addressing, and who, on the altar of principle 6*o" tuecGrm

just laid d.owu their all-thus quitiing ancl for the sake of one youxo.

principle the frienclship of uren who have the power of offce- r:.aoiil"uuyy
it is not for them to give up another principle for the sake of
courting the friendship of men who have the power of numbers.'We 

must not thus transfer ourselves from one earthly clepend-
ence to another. We have no other ilepenclence than God.'We 

acknowledge the authority ancl will submit to the influence
of no other guide than His eternal ancl unalterable truth as
seen in ihe light of our own consciences. To be more plain
let me be more particular. The Voluntaries mistake us iflhey
conceive us to be 

'Voluntaries. 
We hold by ihe duty of govern-

ment to give of their resources and their means for the main-
tenance of a Gospel ministry in the land: and we pray that
their eyes may be openecl, so as that they may learn horv to
acquit themselves as the protectors of ttre Church, ancl not as
its cormptors or its tyrants. We pray that the sin of Uzziah,
into which they have fallen, may be forgiven them; ancl that
tb.ose days of lighi and biessedness may speediiy arrive, when
kings shall be the nursing fathers ancl queens the nursing
mothers of our Zion. In a worcl, we hokl that every p6,rt and
every function of a commonwealth should be leavenecl with
Christianity; and that every functionary, from the highest to
the lowest, should in their respective spheres do all that lies in
them to countenance and uphold it. That is to say, though
we quit the Establishment, .!ve go out on the Establishment
principle-we quit a vitiated Establishment, but woulcl reioice
in returning to a pure one. To express it otherwise, we are the
aclvocates for a national recognition ancl a national support of
religion, ancl we are not Voluntaries."

It woukl probably be adr.itiecl by all tbat tJre authority of

$
$
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H. L. (sc.) Dr. Chalmers as an exponent of the views of the Free Church

1904 coukl hardly be overratecl; bui it was not his personal view

Fo"ffioo"* merely. The words were aclilressed by him as Moclerator, antl

"?3:$1il" were adoptetl unanimously, and directed to be circulated by the

Asir:usuv or) Assembly.

o"uiro111 My I-.lords, I am reluctant to rencter Ionger what I have to
("""t) say by Iiteral quotations from authoritative declarations of the

M,rcerrstBn Free Church; but though I summarize, I am actually using

vJ*o. the language which originally ancl for a long period after-

Eerr oiiirsuury wards those who spoke on behalf of the Free Church have

-L'c' sairl and written: " The Free Church has ever highly valuetl

her connection with the State." " Firmly asserts the right

and duty of the civil magistrate to maintain ancl support an

Establishment of religion in accorclance with Goil's Word."

" They " (the Free Church) " reserve to themselves and their

successors to strive by all lawful means to secure the perform-

ance of this duiy." " The State was bouncl to establish and

entlow the Church." " The Free Church has not in the least

degree altered its views respecting the lawfulness and the

desirableness of a right connection between Church ancl State."

" Ilistory ancl experience have convincecl us " (the Free Church)

" that there is a form of .alliance which is at once practicable

and agreeable to Scripture and highly beneficial."

NIy l-rords, I cannot doubt that each of the utterances I have

quoted is important, ancl to my mind conclusive evidence that

originally at all events the views of the founclers of the trust

were in favour of the Establishment principle. The ques'

tion whether they were funclarnental or susceptible of being

changecl clemanils a separate treatment, which, as it is

applicable to boih questions in debate, must be reservetl for

the present.
Now the views of tire United Presbyterian Church cannot

be more definitely or more shortly stated than in their own

Ianguage authoritatively-statecl by themselves anil before their

union with the Free Church. " It is not competent," they say'

" to the civil magistrate to give legislative sanction to any creed

in the way of setting up a civil Establishment of religion, nor is

it either his province to provide for tlle expense of the ministra-

A. C. AND PRIYY COUNCII,.

tion of religion out of the national resources. It is Jesus Christ, H. L. (so.)
as sole King and lleacl of His Church, who has enjoinecl upon le04
Ilis people, to provide for maintaining and. extend.ing it by free- Fo"J&.,"""
will offerings; that this being the ordinance of Christ it excludes "?ffS|il"
State aid. for these pur?oses ancl that aalherence to it is the true Aisernrr or)
safeguard of the Church's independence."

a.
OvrnroL,:s

In my view what follows cloes not at all qualify this passage, ("o-)

but in fairness it ought to be added: " Moreover, though M-rcerrsrnn

uniformity of opinion with respect to civil Establishments of v&n.

religion is not a term of communion in the Unitecl Presbyierian Eur oiTlsuury

Church, yet the views on this subject held and universally acted 
L'c'

upon are opposed to these institutions."

Here we have the two boclies which are supposecl to establish
,identity of religious belief-the one asserting the right ancl
duty to maintain and support an Establishment.of religion,
the other asserting that CMst's orclinance exclucles State aid;
each of them, therefore, treats the guestion as one of religious
belief and obligation, ancl not one from which religious iluties
are excluclecl.

The seconcl question in debate is the difrerence between the
,two bodies as to the two doctrines known as the Calvinistic
a,nd the Arminian doctrine of predestination. I use these two
phrases, subject to more ample exposition hereafter, in orcler to
summarize what I have to say, as preliminary to the cliscussion
of the subject itself.

I regret very much that we have not any opinion from the
iearnecl juclges whose judgment we are called upon to review; I
am afraicl, speaking for myself, I do not think it is competent
to me to avoid. dealing with it. It is inclucled in'the allega-
tion of a cleparture from the doctrines which is complained. of
in the summons, and it has been arguecl before yow I-rordships'
with great learning and abiliiy. One observation macle by
the learnecl counsel I entirely agree to, Damely, that in dis-
cussing this subject one cannot ignore the contemporaneous
theological discussions at the time the Confession of Faith was
compilecl.

Now the doctrine in dispute was the subject of a copious
amount of literature all through the seventeenth century

t t . . : t 1 . . i . . ,  , ,
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rl. r,. (sc.) I-rooking then at the history of the particular dispute which

1e0* is brought inio tlebate, it cannot be said that the language of

F"rfton"" the Confession of Faith was lightly clra'lvn or arriYecl at without

"t"T$|lly long debate and deliberation'
esinunrt or; Ind.eed, it may be said of the \Yestminster Confession as a

Ooulro.* whole that it was composetl wiih a d.eliberate and careful
(TI)' scrutiny which may be regardecl as harilly equalled in any

Mecer'rs$n theological discussion ; ancl though councils of the Church

Yoi'nc. have lasted longer, yet if one regards the composition of the

rrr ollrro'r,uy Assembly itself, the original parties to the cliscussion, the pre-
!L' 

sentation of its different portions to Parliament, the adoption
',,t.,,: 

".,,.,. of it by Parliament, ancl afterwarcls by the Church of Scotland,

these things give an overwhelming sanction to it, ancl at all

eyents to iis original meaning by those who were content to

accept it as a test of the unity of their religious belief

If this observation is true and applicable to the Confession

of Faitb as a whole (the minute report of iis deliberations has

been deciphered by the d.istinguishetl director anil principal

librarian of the British l\Iuseum), the particular doctrine debated

as part of the cotle of belief which the Free Church adopted in

1843, antl which it is alleged that the United Free Church has

abancloneil, can hardly be said to be one which any Christian

Church could regaril as a matter of indifference. It ilivided the

Dutch Reformeil . Church at the beginning of the seventeenth

centur5r. It proved the subject of debate at the llague in 1611

ancl at Delft in 1613.
An edict of the States of Ilollancl sought to put an encl to

the controversy, but in vain; ancl, finally, in 1619, ten years

after the death of Arminius, or llarmensen, as 1va,s his real

name, the Arminian heresy, as it was d.escribed, was publicly
'contlemnecl. Ita professors were tlenouncecl as Iiars and

cleceivers, and those who pariicipatecl in it were deprivecl of

their civil rights unless they retracted..
James I. is saiil to have procurecl the exile of Conrad

Volstius, one of the protagonists of the Arminian cloctrines,

ancl afterwards he wrote a pamphlet against him, and arguecl

that he ought to be put to cleath for his unchristian cloctrines,

while on the other hantl the Councils of Constantinople in

A. C. AND PBrYr COIINCIIJ. 623

1642 antl the Council of Jerusalem in 1672 pronounced the n. L. (So.)
following opinions:- 190*

Treating of 'what they clescribe as the Calvinistic doctrine- .Fo""?rour"
Councils of Constantinople, !642, cap. 3 (1) : " rdy @eiy "idj$;if

hrori9qctv d\rccitrarov, rupavvt,rfi yptby,euov i{ouo[a, p.6v11 X&yav Assnurr,r or)

rfi le\{aet, a.ito| toits ltiv eis E6(av zrpooptoo.c,rolte 3i droB,ixxew o"_"Lour

eis rdlaow, pqiap,its rd,Epya a,irtov orcotrodpevou. of, ri d.v.ytvono 
(tj-t)'

daeBiorepov;" (2) " Deum facii iniquissimum, tyrannica potes- M'rc'{LIsrEB

tate utentem, aiens eum sola sua voluntate alios prred.estinare Youso.

ad gloriam, alios in poenam mittere, nulla operum habita nu,t ffi,uo"y

ratione. Quo quid rnagis impium profeni possit ? "
The Synod of Jerusalenr in7672 said (extract from cap. 3) :

" a)"M rc"i rb r)1v 0eiav ?ttwlotu airiau elvat ritv xa,rarptvoy.tuov
otnas dtil.tos rca,li, dya,r,rius rolav oirc €yet p,auiav; zrolav oirc

irt$fuer rca,rd toi @eoi ouxo$avrlav, xa,l, roiav eis rd tnlros oit

Laltei dlr,rciav, rcal, B)v,o$qp,[nv; d.zreiparov p,tv ,ydp rarfou rb

@eiov, rca,L rdvray i( lcov E1dvv r\v oarqplav, 6s p.i1 iyouct1s

ytipav riTs rpooa,zrdtrltlri,as zrap' alr{t oi6ap,,ev. rois BeBfi\.ots
,yevoptvots oxeutot 6d p,oy9qpdv airi:v rpoalpectv rca,i, i.perov|ryov

rcap\ia,u ,bs \ircatov zrapayapeiv riv rcard1<prccv 6p,o\.o.yo0y.ev '

rco)tdoean 6' a,iavlou, 6pdrry6s re rca,L'aor\.a,yyvias, raf, p,wo,v-

0panrias a'i,rtov, oiltrore, oilzrore Qay,tv rdv @elz, rlu yapdv,ylveo1a,t, tv

oipavrp izri tvl p,eravooivrr d.p.opra\.{t d,zro$qvd.y,evov ' 
1ti7 ,ybotro

fiy.d* o$rasfizrtcre0ca,r,,ff ivvofioat {ra,s &.v taurdv ioltiv. dvaltp,art

6d aicrvtg rca0wroB,i)itop.ev rois rd, rotaAra rcai \"(youras, rcoi,

$povoivras, rcai ye(.pous rdvrav dnrtorrov,ytvdarcoy.ev." (3) " Secl et

(1) Labb6 (Philip) and. Gabr. Coe- tbat the Divino will should be tire
sartii (or uniler title of Coleti) Sacre' authcir of the condemnation of men
sancta Concilia, Yenice, 1728-1733, thus absolutely and with grountls !
Yol. XXI., p. f629. \Yhat a calumny on God, antl what

(2) This may be translated as on injury ancl blasphemy against Eis
follows: " IIe represents God as beiug Majesty ! For we know that God. is
most unjust, using tyrannioal power incapebleofproducingevil,anclthathe

[clespotism], when he says thai IIe ia desiresthesalvationofallalike,astherc
obedience solely to Eis own wili pre- is with him no respecting of persons;
destines som€ to glory anil senils of thoee that through their doproved
others to punishment, without takiog naturo and impenitent heart have
any account at all of their ivorhs. made themselves veesels for dishonour
Than which what could be moro ws confess that it is just to allow
impioua ? " damlation ; but of eternal punishment,

.DR(

&
ffr.

(3) " But what madnees it is to say end cruolty anil mercilessnegs and
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H. L. (sc.) hominum ita simplicite1 ac sine ca,usse damnatorum auctorem

lso.l sta,tuere divinam voluntatem, insania quanta? qua major Dbo

F^"r"Fru".o calumnia inferattu ? Quanta in supremum Numen iniuria,
o)AYl::$" quanta blasphemia ? Quippe intentatorem malorum non esse

(('ENABAL

Aisnrrsiv oF) Deum, et omnium ex Eequo salutem velle, ceu apucl quem

ovrnroux personarum acceptio nolla est, cognoscimus: et his qui pravis
(T:)' 

ioluntatis su€ moribus ac secoodo* impenitens cor se vasa
Mr'c'r'rrs'ra in contumeliam effecere, clamnationem iuste ilecerni confitemur.

voi-ro. -ZEterne autem punitionis, immanitatis, duritie et inhumani-

r*r -r 
"o.uo"v 

tatis nusquam' nusquam dicimus auctorem esse Deum, super

i r.i.r. , afferentem. Absit a nobis ita cogitare, neclum creclere' quamdiu

anathemati sempiterno subjicimus et cunctis infitlelibus peiores

agnoscimus."
I quote from the e<tition of the Councils of the Church

published in Venice by two Jesuit Fathers in 1728, who have

appended to the originals their own Iratin translation.

It was in this state of the controversy agitating the Christian

church throughout the world. that the confession of Faith was

adopted by the Church of Scotland on August 27,1647,and

the approval and acloption of it was macle in a form which was

intend.ed to prevent cavil as to its being agreed upon without

objection or tloubt. It recites that the Confession was twice

. publicly read over, exat ined, ancl consideretl, that copies were

printecl that it might be sed,ulously perusecl by all members of

the Assembly unto whom frequent intimation was publicly

macle to put in their obiections antl doubts, if they had any;

and the said Confession being, upon clue examination thereof,

found by the Assembly to be most agreeable to the Word of

God, ancl in nothing contrary to the receivecl tloctrines, worship,

discipline, ancl government of this Kirk, it proceecls to aclopt

inhumanity, we Dever never call that

Goii tire author who has declarcd that

there is joy in Ileaven over ouo sinler

that repentetb. God forbid tliat we

should so believe, or even conceive, as

long as we are in our right senses ; and

we devote to eternal anathema all

thoso who say or think such things'

and we hold them to be worse than

anv infitlel."
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it as a Confession of Faith for the three Kirks of GoiI in the rr. L. (sc )
thiee kingdoms. lso{

My l-lord.s, I think it is only necessa,ry to put in juxtaposition p"oifi, nr"
the lang*age of the confession of Faith itself and the state- "i.;-';**)'
ment of doctrine set forth by one component part of lls Assrrrart or)

supposed united body united in one faith and doctrine. o'"l'orn
The Confession of Faith: " Chap. IIT. Of Goil's Eternal 

(T-')

Decree. Sect. III. By the decree of God, f.ot the manifestation l\r^cAlrsarB

oLhis glory some men and angels are predestinatecl unto ever- Y,,30,c.

lasling lif.e, ancl others fore-ord.ained, to eaerlasting cleath.Earroi-xatsuury
Sect. IV. These angels and men, thus pred.estinatecl and fore-
orclainecl arc partic,ularly and, unchangeably designed; and, their
rwmber is so certatn and ctef,taite tlmt it cantwt be eitha'
brcreased or d,im'inish, ed."

Now then for the Act. Act (Declaratory Act) anent Con-
fession of Faith made May 26,1892 (1): "That this Chur-ch
also holds that all who hear the Gospel are warranted ancl
requirecl to believe to the saving of their souls; anil that in
the case of such as do aot believe, but perish in their sins, f/re
issue is due to th,eir own rejection of the Gorytel call, That this
Chut'ch cloes not teach, anil does not regatil tlw Confession as
teaclting, the fore-ordination of rnen to death, 'irrespectiae of
thei,r own sitt,."

It has been arguecl wiih great ingenuity, that inasmuch as
the d.octrine of predestination as treatecl of in the Scriptures is
a mystery, and that various opinions have been held in respect
of it, it cannot be made a test doctrine, since another doctrine
may be held wiih it, not to human intelligence reconcilable
wiih it,'but equally d.etived from ancl established by scriptural
authority. If the Scottish Church or the Westminster Confes-
sion as one of its declarations of doctrine had simply declared
that predestination was one of its doctrines, there might be
something in the argument, but the argument ignores the fact
that the Westminster Confession purports to explain, ancl
does explain, in language which cloes not admit of dou.bt,
what is meant. Each party well knev what they meant.
It is not a question of metaphysical subtleties or ambiguous

(1) Anto, p. 543.

li
i ;
i ,
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H. L. (So.) language. Each meant to excluile anal alenounce the doctrine

r9o4 of the other

F*"J&ouo I am, therefore, lecl to the conclusion that upon this secontl
o)F:::$ln question the appellants are entitlecl to succeecl.

(GENERI,L

eiti"'"i" 
"-O 

But, ruy I:ortls, another question is raisecl which in one sense

ot"hoo" as affecting the law of trrrsts antl their sdminislla'lion is most
(tj-") important.

Mec.rr,tsrrn The Dean of Faculty bolclly arguecl for the inherent power

v',ho. of every Christian Church to change its doctrines, ancl Lorcl

Errr Jilisuury Young has basecl his judgment upon this proposition.
L'c' 

\Iy l-.rords, apart from some mysterious ancl subtle meaning

to be attached to the word. " Church," antl uncleretantling it

to mean an associated botly of Chrisiian believers, I do not

suppose that anybody will dispute the right of any man' or

any collection of men, to change their religious beliefs accorcl-

ing to their own consciences; but when men subscribe money

for a particular object ancl leave ii behind them for the promo-

tion of that object, their successors have no right to change the

object enclowed.
In this clse it is suggested that the terms of what is calletl

the Barrier Act suggest such licence to change.

I am not able to concltr in such an inference.

It is obvious that dealing with such a subject as formularies

books of religious instruction, and the like, many things might

be ilone, written and taught which might touch doctrine, ancl

for the pu{pose of preventing any alteration in cloctrine the

precautions insisted upon by the Barrier Act were thought

necessary to prevent ancl rencler impossible any departure from

the orthodox standards. It provides that " before any General

Assembly of the Church shall pass any Acts which are to be

binding mles ancl constitutions to the Church " 
. (obsewe

" binding rules and constitutions ") " the same Acts be first

proposed as overtures to the Assembly."

Many things might be proposetl which as " binding rules

ancl constitutions " might touch doctrine, or worship, or clis'

cipline, or government; but that the Church of Scotland in

1697 might change iis faiih or permit it to be changed is a

suggestion which to one acquaintecl with its history either then

A. C. AND PRM COIINCII/. 627

or even e very long time after is not very plausible. It is only E. L. (so.)
jurit to l-.rorcl Young tq say that he aclcls: " I desire to say that le04
there is, in my opinion, no rule of law to prevent a d,issenting F*"ffiouro
Chwrch from, abandoruhrg a religions doctr.itte or princ'iple, Lorr- olf;ff:iiD

euer essent'ial and, fundamental or from retu,rning to it again Adsuunr,r or)
u,i,th or toitlrout qualif.cati,on or mod.ifi,cation Whether or not or"lroo*
a property title is'such that a forfeiture of property will follow (Lj9'

such abanclonment or return is another matter." l\Iecer,rsror

But that is the whole questiou now before your Lordships, vo3Nc.
ancl as it appears to me thereis nothing in calling anassociateclrarrJTusuury
body a Church that exempts it from the legal obligations
of insisting that money given for one purpose shall not be
devoted to another. Any other view it &ppe&rs to me woulcl be 

| "

fatal to the existence of every Nonconformist bocly throughout
the country.

But there is another and a further grouncl upon which I
think the appellants are entitlecl to succeecl, anil that is that
the so-called union is not really an union of religious belief at
all. The united body has united in its organizations. It has
established its various administrative arrangements, has declared
its authority as the United Free Church, ancl in that name has
absorbecl the various bodies of the United Presbyterians and
the Free Church as originally constituted; but has it agreed in
the doctrines or either of them, and if so, which is it that has
given n'ay ?

My I:orcls, I am bo,hncl to say that after the most careful
examination of the various clocuments submitted to us, I cannot
trace the least evidence of either of them having abandonecl
their original viewe. It is not the case of two associatecl
botlies of Christians in complete harmony as to their doctrine
agreeing to share their fund.s, but two bodies each agreeing to
keep their separate religious vie'ws lvhere they cliffer-agreeing
to make their formularies so elastic as to admit those who
accept them according as their respective consciences will
permit.

Assuming, as I clo, that there are clifferences of belief between
them, these differences are not got rid of by their agreeing to
say nothing about them, nor are these essentially diverse views

t,, :;i:
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H. r,. (sc.) avoided by selecting so elastic a formulary as cm be accepted

r00* by people who differ and say that they claim their liberty to

Fo""Go*6 retain their d'ifrerences while purporiing to ioin in one Christian

orScmr,rro Church.
( Li INERAL

eil"i"""i &l It becomes but a colourable union, ancl no trust fun<I 4evote<I

o""lroro, to one form of faith can be shareal by another communion
(T-t). simply because they say in efiect there are some parts of

Mec.rl.rstnn this or that confession which we will agree not to cliscuss,

voloo. anil we will make our formularies such that either of us can

Ealo-f Hrbbort aCCePt it.
I"c' 

Such an agreement woulcl not, in my view, constitute a

,':ii: i:r,'i i i'.r'
Church at all, or it would be, to use Sir \Yilliam Smith's

phrase, a Church without a religion' Its formularies woulcl be

designecl not to be a confession of faitb, but I concea'lment of

such part of the faith as constituted an impediment to the

union.
I am d,isposecl to quote one passage from what was saicl by

Dr. William \Yillson from the Moclerator's Chair in 1866, and

which I find in Mr' A. Taylor Innes' most excellent Treatise

on the l-.raw of Creecls in Scotlancl (1). Speaking of thefreedom

of the Church as to confessions of faith, he s&ys : " We are

not at liberty to hold forth a confession in which we do not

believe. For in such a case the church is absolutely without

a confession . . . . It ceases to be either a boncl of union or

a public testimony' It is lawful for the Church to revise

her confession and adjust it to her present attainments and

exigencies ; it is lawful for her altogether to d'ispense with

a confession, if, intleecl, without one any organization werc

possible, but to retain a confession which has ceased to be

believecl can never be lawful."

Ile is speaking, of coulse, of the Christian conscience, anil' &s

he says a[ an earlier period of his discourse, when the Church

has arrived. at the conclusion that its confession must br:

alterecl, " the time has come for us then to frame a new bond

of union with each other, a new testimony to the worlcl'"

This woulcl certainly not be done by making formularies

ambiguous or elastic, or authorizing its votaries to put different

(1) 1902 ed' P.245'n.
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meanings upon a set of worcls the function of which was Ir. r,. (Sc.)
intenclecl to be a test of the unity of their faith. t90{

Thai this is the principie upon which the so-called union has F"oJE.*"u
been arrived at is provecl by ihe declaration of the united "id"._:ff.it
'Church, in which they claim in effect to retain their own AJsr-unrv ory
.separate views held either in the uniiecr presbyterian or in orulro.*
the Free Chruch, or in either of the bodies which originally 

(L"9.

,composecl the united body which afterwards became the Unitecl Jl.r.car,rsrnn

Presbyterian Church. They say this : ,, 1. The variorrs matters voiin.
of agreement between the Churcbes with a view to union &re Es,
accepted. and enacted without prejudice to the inherent liberty 

rrorHsrlburt

of the Unitecl Church, as a Church of CMst, to determine and ji,,,..
regrlate its own constitution ancl lalvs as duty may require
in depend.ence on the grace of God anil under the guidance
of IIis \Yord. 3. As this union takes place on the footing
of maintaining the liberty of judgment anil action heretofore
recognised in either of the Churches uniting, so, in particular,
it is hereby declared that members of boih Churches, and also
of aII Churches which in time past have united with either of
them, shall have full right as they see cause to assert ancl
naintain the views of truth and duty which ihey had liberty
to maintain in the saicl Churches."

For these re&sons, I tbink the judgment ought to be
reversed, and I so move your l_.rordships; bui I cannot con-
olude without expressing how much we are indebted. to the
learned counsel on both sides for their most able and learnerl
argument.

[It was admittecl that the other appeal must follow the
decision in this.]

Losp MIcNAcETEN. My Lrords, I am unable to agree in
the conclusion at which your Lordships have arrived. I do
not differ from any of your Lordships as to the law-at least, I
think not. I accept the principles laid down in this Ilouse in
Craigdalli,e t. A,ikrnan (1) and the other cases referreal to
iluring the argument. I accept those principles loyally ancl
entirely, however much I may err in their application.

(1)  I  Dow, 1,  16;  2 Bl i .529;  21 n.  R.  102.
A. C. 1904. 3 2 U
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which may be called the unwritten charter of her foundation, rI. L. (Sc.)

,i and so necessarily involve a breach of trust in the administra- 190.1
: tion of funds contributed for no other purpose but the support of r.*"il,.".,,
the Free church-the church of the Disruption ? \rras the Free "?iT3ll^^I"
Church by the very cond.ition of her existence forced to cling 16 Asirunr- or)
her subordinate stanclards with so desperate a grip that sbe has orulro.u
lost holcl ancl touch of the supreme standard of her faith ? (t'""")

\Yas she from birth incapable of all growih and development 2 l\fecer.rsrrn

Was she (in a word) a d.ead branch and not a living Chursb ? yo"lnn.

This, I think, is the real and only question. But if I may r.*.
venture to say so without offence, it has been rather pushed 

ltlrcmsbten'

asicle an d obscured. by a very interesting preliminary search after
a principle, if it be a principle, called for the sake of convenience,
and not, I think, for the sake of clearness, ,,the.Establjsh-

ment principle," which in my humble judgment partakes rather
of tbe elusive attraction of an ignis fatuus-which means much
or little, just as you may choose to interpret one of the most

. obscure passages in the 
'Westminster 

Confession-which in
one aspect no Christian man I think would hesitate to accept,
but which in the mouth of an adherent of a Church that has
abandonecl Establishment ancl separated from the State can
only mean & counsel of perfection unattainable in this wolltl,

. at least until the ad.vent of the millennium.
Your Lordships have been furnished with a print of many

Scotiish statutes and a bulky volume containing the Acts of
the General Assembly of the Church of Scotland. I have
read. those clocuments ancl many others to which the attention
of the Ilouse was directed with much interest and some care.
I can only say that they have confirmecl me in the opinion I
entertained. at the conclusion of the first argument-no doubt
erroneously-that the judgment under appeal was right aud
ought'to be affirmed,.

I do not propose to trouble your Lordships by tracing the
history of the Church of Scotland in its connection with the
State from the date of the first Beformation to the time ol the
Disruption. Tbat was done very ably ancl very fully by
the learnecl counsel at the bar. It is enough for me to say
ihat during the whole period of the eristeuce of the Church of

3  2 V  2

631630

H. L. (so) My Lrords, eYery one, I think, must feel that the consequences'

te04 of your Lorclships' decision to-day for gootl or evil will be far-

Fu'ff".uo r"u"hiog and of momentous importance-graYel' I think' and
;ira_":f::." *or" ,"-rioos than the consequences of any tlecision in which it

dl"iill.T""l has been my lot to iake pari. And the argument addressed to

or"ho* your l-.,ordships has been wortby of the occasion' But after all
(L:P' ihe cluestionlt i*.o" is one of a very orclinary description' It'

1\I.r.c.r.r,rsrun is alleged on the one hancl antl deniecl on the other that there

yocxc. has been a breach of trust i:c the disposition of property. The t

*. complaint is that funtls contributecl and set apart for one
llacntsbtcD' 'porpor" 

have been divertecl to another and a different purpose.

Such questions are of everyd'ay occurrence' and the problem in

lWbat was the purpose for which the funds in dispute were

I colectetl ? What was the original trust ?

Mylords, the funds in question in the present case represent

moneys contribuied for the support of the Sree Church of

Scotlantl. They represent property deilicated to the use of the

Churchbodyorvoluntaryassociat ionofprofessingChrist ians.
f o u n d e t l b y t h o s e m i n i s t e r s o f t h e E s t a b l i s h e c l C h u r c h o f
Scotlancl who in 1843, on the memorable occasion known as

theDisruption,withdrewJromtheEstablishment;oraccoril.
ing to the i rownv iewof the t ransac t ionsepara te t l f romthe
State,carryingwi ihthemthegreaterpartoftheoff ice-bearers'

, o f t u e p s t a b t i s h e d C h u r c h a n d a t l e a s t o n e - h a l f o f h e r m e n b e r s
in fult communion, asserting alt the while for themselves and

their followers in time to come the character of the ancient and,

t rueChurchofScot lan< l .Se i t ing for thwi th these lo f typre-
tensionstheydeclarecttheiraclherencetotheprinciplesand

' p r a c t i c e o f t h e C h u r c h o f s c o t l a n t l a s r e g a r d ' s c l o c t r i n e , w o r s h i p ,

discipl ine,an.[goYernmentuntrammelleclan<lunfetteredby
connection with the State ancl purgeil of every taint of

Erastianism.
The question, therefore, seems to me to be this' Was the

ch*chihos purified_the Iree churoh-so bound and tied by

the tenets of lhe cnurch of scotland prevailing at the time of

disruption that departure from those tenets in any matter of

substance would be a violation of that profession or testimony
1

:1,'l
:
t  r r
r  r 4 r
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H. L. (Sc.) scotland. there was a constant assertion of spiritual inclepen-

190+ dence-of the right, as it was termed, of the lJora Jesus to

Forffoun"u reign in Ilis own llouse. I will only give one instance-I

"[f"";;""i;." might give mauy-and I will give an instance that occurretl

eisr-vs"r on) almost on the eve of Disruption. On May 23, 1838, the

or"l.oo* General Assembly of the Church of Scotlancl passed this
(IjBq)' 

resolution, .which is callecl " Resolution auent the Independent
If.rcer,rstBe Jurisdiction of the Church of Scotland.." " The General

youxc. Assembly, having hearcl anil considerecl the overtu,res on the

- *" inclepenilent iurisdiciion of the Church of Scoiland, agreeil, by
ItlrcIsghtrD.

a malonly' to the following resolution : That the General

, 1 1 ,,,., Assembly of the church of scotland, while they unqualifiedly

acknowleclge the exclusive jurisdictiou of the Civil Courts in

regar<I to the civil rights ancl emolumentg securecl by law to

the Church, antl ministers thereof, and will ever give antl

inculcate implicit obeclience to their decisions there anent, clo

resolve, that, as is declarecl in the Confession of Faith of this

National Istablished Church, 'the I:ord Jesus, as King ancl

head of His Church, hath therein appointed a government in

the hantl of church officers, distinct from the civil magistrate' ;

ancl that in all mattert touching the doctrine, government, ancl

discipline of this church, her judicatories possess an exclusive

joristliction, founded on the Word of Gocl, 'which power

ecclesiastical' (in the worcls of the second Book of Discipline)
'flows immediately from Gocl and the mediator Jesus Christ,

and is spiritual, noi having a temporal heatl on earth, but only

Christ, the only spirituai King ancl Governor of his kirk' ;

ancl they do farther resolve ihat this spiritual iurisdiction, ancl

the supremacy and sole headship of the l-rortl Jesus Christ, on

which it depends, they will assert ancl at all hazards defentl,

by the help and blessing of that great God, who, in the days

of old, enabled their fathers, amitl manifold persecution's, to

maintain a testimony' eYen to the death, for Christ's kingdom

and crown; ancl, finally, that they will firmly enforce submis-

sion to the samb upou the off.ce bearers ancl members of this

Church, by the execution of her laws, in the exercise of the

ecciesiastical authority wherewith they are investecl."

Thus, while the Church was in connection with the State,

she took upon hepself to declare emphatically that vhat she rr. r,. 1sc.;
claimed was nothing less than an exclusive j'risdiction founcred rs04
on the Word of God in all matters touching the doctrjne as well F.,,ffi...""
as the government anrl discipline of the church. The fact that i' scorLAND
this resolution was passed by a majority shews that it *u, o,(rtjiiii^lrl
canied. by the vote of the party which five years later went orofir,r.n
out as the Free Church. Some may have hesitated-some (Lc,rrn).
clissentecl. The majority - the Free Chqrih in embry6- Irac,rr.rsrrn
recognised this claim of " church polver " as the governing to.ylo.
principle of the Church.

I\ry Lords, during the period when the church which hud 
'"#$u*

passed. through the furnace of two reformations was BJpproaching , , . .her last and greatest triar there grew up in the ih-urch twJ'
pariies-the Nloderates anil the Evangelicals. It was to the
Evangelicals in later days that the Free church of scotrancr
owecl her separate existence. tr'or a long time the Evangelical
party was in a minority, ancr matters then went tolirabrv
sruoothly between church and state. ultimately in lg3a thl
Evangelicals gained the ascenclency. They were the party of
progress, reform, and. church extension. They plantea reUlion
in remote ancl half-civilized disiricts in the rlighlands of scot-
lancl. They founded missions in all parts of the worlcr. Their
zeal and. fervour .were, as their adherents boasted, in striking
contrast to the apathy and lukewarmness of the Moderates.
When they became the dominant party they caniecl matters
with a high hand. They passeil Acts, the Veto Act, anil
the Chapel Act, which were aliogether beyond the competence
of the church as estabrished by law. They censurecl ancr deposed
ministers who obeyed the decrees of the Court of Sessiorr.
They helcl those clecrees to be encroachments on the true
liberties of the Church, and actually pronounced them illegal.
The state refusecl to admit their craims. The strong arJ of
the law restrainecl their extravagances. They siill maintainecr
that their prgceeclings were justified, ancl required by the doc-
trine of the Headship of Christ, which was common to all the,
Reformed churches, but to which they attached peculiar anir
extraorilinary significance. Then came the protest of 1g42-
" the unanswered and unanswerable protest," as they called it.

A. C. AND PRI}TY COI]NCII/.
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H. L. (sc.) It was followecl by a colcl and chilling reply from the Govern-

reg* ment in power; and ii became evident to all thinking men that

Forffi""",. as the State would uot give way the leaclers of the Assembly
oF,ScorLAND and those who ailhered to them would have to retract their

"S.1i}""illo 
pretensions antl own themselves d'efeatecl or quit the Establish-

on"ftoou Lent aliogeiher. No one who knew the courage and' temper'
(t'*:)' of the leaclers of the Assembly, no one who bacl caught the

Mlcu,rsren note of defiance and triumph sounded by Dr. Chalmers at the

vohn. close of the Edinburgh Convocation, could doubt what the issue

"-. 
would be.

u&ctrsshten' 
Ancl now, in passing, I would call your l-rortlships' attention

to one fact which seeurs to me not unworthy of notice, I'l'hen '

Dr. Chalmers'address, preached before the first Free Church

Assenffis relied, upon as a sort of prospectus on the faith

of which the funils of the tr'ree Church were collectecl, as if

the Sree Church were a joint stock concern, ancl that sermon

an invitation to the public to put their money in it' I\[y I-.rorcls,

rnonths before the Disruption actually took place, n'hen all

Scotland was looking forwarcl with feverish anxiety to the last

act of the clr-ama, the Ieaders of the Evangelical party, with

Dr. Chalmers at their head-a great tlivine ancl an eloquent

preacher, who had a wond.erful faculty of organization ancl

something of the genius of a statesman-set about collecting

fuads for the needs of the Church. " Before the meeting

of the General Assembly " (I am now quoting from a book

rvhich I believe is of recognised authority), " the members of

the popular party had arrangecl their course of proceeding.

Associations were formecl tluoughout the 'whole of Scotlancl,

and subscriptions were collected for the purf)ose of builcling

churches and providing a maintenance for the ministers who

were soon to lose the benefits of the national endowments.

Dr. Chalmers presided over the general finance committee ancl

acted with an eDe g'y ancl success which amazecl even those

rvho hacl best known his labours for a similar pu4)ose in the

cause of the Establishment. The thousancls of circulars which

he d.ispersed bore the follolving ruottoes : ' Sulely I will not

come into the tabernacle of my house, nor go up into my bed;

I will not give sleep to my eyes, nor slumber to mine eyelids,

A. C. AND PRI\TY COUNOIL.

until r fincl a place for the r-rord, an habitation for the mighty H. L. (Sc.)
'God of Jacob ! ' 'The God of Heaven IIe will prosper us ; teor
therefore 'we llis servants .will arise anrl build !' " (1) l.neJfruncs

My l:ords, that was the origin of the fund. Those were the op scorL.{\D
winged messengers that prepared the ground ,"d ;;*;; 

"Stil:ll'"the good. seecl. And. 'when the Disruption took place, and oo"lroux
.appeals 'lvere macle in every parish, in every nook and (""y).

,corner of Scotland, calling upon the people to stand. by ihe lhcarrsrsn
ch*rch of their forefathers, denouncing the tyranny of the v,l,*o.
state, describing in harroring terms the sufferings of ministers, ,"*
,old. and young, driven from their homes with iheir wives ancl 

rlrcnsshten' u

,children, forced. to seek shelter in sheds ancl hovels rvhile
they faithfully ministered to their flocks, anil some actualllr . .
.dying of want ancl exposure, tnoney came in abuud.antly in
.answer to the call. Dr. Chalmers' adclress to the first Free
.Church Assembly was but one of a thousand-I might say, of
.a, million-similar discourses. It rvas eloquent, of course. It
was stirring. But I rather take leave to cloubt whether the
nvarniug that I fincl there, against voluntaryism and against
Anarchy, an evil, as the preacher truly says, more to be
'd.read.ed than Voluntaryism, was very stirring or likely of
itself to evoke a generous response. The negaiion of clangerous
principles cloes not as a rule rouse enthusiasm. Of what is
.called the Establishment principle as a tenet or opinion of the
Free Church I shall have a worcl to say presenilf. All I want
to impress upon yoru Lorclships at this moment is that when
that sermon .was preached by Dr. Chalmers, on an occasion
more eloquent anil more stirring than any appeal in words
coulcl be, the fund was already in full swing.

Then for whom and with what purpose was the money I
collected ? Except as regarcls sums clevoted to special pu{poses :
ancl special objects, the fund was all one funil. It was collected
for the neecls of the Free Church of Scotland. Ancl what wag
the Free Church ? Ditl it go out as a Sect or a persuasion or
a, Connection, with peculiar tenets cut anil drietl and definecl in
,the precise language of a conveyancer ? Nothing of the kincl.
Those who went out .went forth declaring that they were not a

(1) Ecclesiastical Ilistory of Scotland, by George Grub, vol. iv. p. 226.

s.
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H. r,. (sc.) sect, but the National Church-that they were still the Church

190* of Scotland. "'W'e are," they saicl (to quote the words of

F*"f&o"',, Dr. Candlish, one who was only second'-if he was second-to'
or,scoru,tsn Dr. Chalmers himself)-" we are still the Church of Scotland-

olrYf'Xl;^il1 the ouly Church that rieserves the name, the only Church that'

oruLorn 
"ao 

bu known and recogniseil by the maintaining of those'
(""-"} principles to which the Church of our fathers was true, wheu

l\[.r.c.rr,rs,nn she was on the mountaia ancl on the field, when she was untler'

voho. persecution, when she was an outcast from the worlcl. And,.

t- believing that we are not seceders from the Church, but are

, 
Illrcuosbte' 

the Chwch separated from the State-believing that we are'

not a sect separated from the Established Church, but that we

are the Church of Scotland separating from the State, we hold

ourselves entitled without any clisparagement to other religious

bodies to assume and act upon the .principle that we are to

maintain the character of the Naiional Church of Scotland"' (1)

An ippossible position, it nay be said, in point of law !. They

went out, not as a Church, but as individuals separating from

the Church, and they united again in a, Yoluntary body of

professing Christians ! That may be so. Bui to themselves

and to their adherents, antl I may add io other religious bodies

rvhich were not of their communion, they supporied ths

character of the National Church of Scotlantl. Antl support-

ing that character, rightly or wrongly assumed, they must

be taken, I t:hink, in regard to iheir own botly, to have all the

powers of a Nabional Chursh.

Speaking for myself, I cannot form a conception of a

National Church untrammelled and unfettered by connectiotr

wiih the State which tloes not at least possess the power of

revising and amend.ing the formulee of subscription required of

its own ofrce-bearers, and the power of pronouncing authori-

tatively that some latitude of opinion is permissible to its
' mdmbers in regartl to matters which, accortling to the common

apprehension of mankincl, are not matters of faith' I agree

that a sect may erect any point or any punctilio however

irifling and absurd into an article of faith. I\[y position is'

that the adherents of the Free Church were not a sect, ancl

(1) Memorials of Robert Smith Candlisb, D'D.' p. 310.
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II. L. (Sc.)

r90{

that they never rnaile the Establishment principle an article
of faith.

But, my Irords, I go furtber. This Xstablishment principle, 
F*""Gu*co

whatever it is, can have no higher authoriiy than the article 
-o",q"o'r^oo

of the \Yestminster Confession in which it is supposed to be o[Si,X""ll""r>
ernbedded. If the Church has power to amencl her Confession ou"flrorn
she can, of course, take occasion to cleclare thai the Establish- (LoHp).

ruent principle is to be regarded. as an open question, in M^cei-srre
reference to 'which every man is at liberty to exercise his yol on.
private judgment, Now, it seems to me clear that the Free Lrd

Church when it came into existence claimed the power of lurcnrybteD'

altering and amending her Confession of Faiih. On .the
seconil argumgnt the Dean of Faculty called your Lordships'
attention to a little book eniitled " Catechism on the Principles
ancl Constitution of the Free Church of Scotland issuetl by
authority of the General Assembly." The preparation of this
worli was taken in hancl iu 1843. It was issued iu Decem-
ber, 1845, by auihority of the Publication Committee. It sets
{orth in the forefront of an appendix the Besolution of 1838,
'which I have already quotecl. In 1847 the General Assembly
approved generally of this catechism " as containing a valuable
Summary of this Church's history aud Exhibition of her dis-
tinctive principles from the beginning of the Reformation to
the present time," And tbe Assembly earnestly recommendecl
its general use. So that it has an unquestionable claim to be
considered a contemporaneous clocument exhibiting the clistinc-
tive principles of the Free Church. IIr. Taylor Innes, in his
valuable worl< on the Law of Creeds in Scotlancl (1), quotes
from it as a book of authority, but speaks of it as an intensely
polemical volume. So it is. From beginning to end it attacks .
and flouts and belittles the Establishecl Church; but the very
bitterness of its tone shews that it wa,s conposed in the earliest,
days of Disruption. I wili not weary your l:ordships by quoiing
from it at any length, but I may remind. your Lordships thai it
points out that the Church of Scotland, as a Church on its own
authority, aclopted the 

'Westminster 
Confession, at the very

time when Knox's Confession had the sanction of the State. (2)

Y
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rr. L. (sc.) The catechism deals at. some length with " Church Power."
leo:r It explains that this power is the power of the Keys. It

Fu"r-fio*.,, ileclares ihat ii is dividetl into four parts, ancl that the first

"l#ffili" part is " the Dogmatic power in virtue of which the Doctrine
Asrssur',r oF) anal Laws of the 

'Word 
are cleclared ancl religious controversies

ot"lroo* are deterrnined." (1) It asks, "-When is the Dogmatic power
(Lono)' abusecl ? " The answer is, " 

'When it is maile the pretext for
trr'^c$'rsrnn a claim of infallibility and employed to subvert the right of

a.

Youxc. private judgment, and when ihat implicit submission which is
r"'. due only to the Word is clemanded for Church formularies and

llscnsghten.

by Mr. Taylor Innes, there is a sly hit at the Establishecl

"' " 
1 

Church, and a sharp contrast drawn between tle view of the
Evangelical party and the view of the Moderates, not altogether

to the advantage of the latter. " It is one thing," say the
authors of the catechism, " for the civil privileges and. enclow-

ments of a Church to be tietl to a confession by civil enact-

ments " (that was the comparative freeclom of the Evangelicals),

" ancl guite another thing for a Church itself to be so " (that

was the bondage of the Moderates and their Establishecl

Church). " In the former case the Church when she finds

that any articles of her Confession are unscriptural is at liberty

to renounce them, being only bouncl if she do to resign her
temporalities. In the latter case the law allows no relief

whatever for the Church in her corporate capacity when she
discovers errors in her Confession, which, of coutse, is as much

as to say that the Church is bound. always to go absolutely upon

the supposition of its sounclness, ancl to interpret ihe \Yorcl o{

God agreeably to its cleclarations. Under these circumstances

the supreme and ultimate stanclarcl of tloctrine is, not the Bible,

but the Confession of Faith."

My I:ords, I greatly fear that that is tbe position into which
the Free Church will be clriven if Mr. Johnston's argument

prevails.

I could easily muliiply quotations from this Free Church

catechism; bui I thinli I hare quoted enough to prove that

to the fathers of the Free Church movement the notion of

A. C. AND PRIVY COUNCIL.

altering the lYesiminster Confession of Taith was not so yery lr. L.(so,)
shocking. teo*

I do not rely ou the Barrier Act. If I may s&y so, it seems r.nrrffiuncu
to me that that was rather a false point. The Barrier Act of scorllxp
may possibly imply-it certainly dJes oot-ur*"rt-d"..h {:$""ff")
Power as unclerstood by the Evangelical party ancl the Free or.Jrour
Church of Scotland. The Resolution of 1888 belongs to a ("""")

different class of legislation. Ii is a declaratory Aci. It speaks ll-rc,rr,rsrtn
in the pl.ainest antl clearest language. The Free Church yolnn.
Catechism shews that at the time of the Disruption it was r.*.r
understoocl to mean precisely what it says and io assert the 

llronashter'

exclusive power of the Church founclecl on the word of God
over cloctrine-that is, over her creecls, her confessions, her
formularies, and. her clecrees. So the Act of 1888 declares.
So the Free Church Catechism of 1845 teaches. The Act of
1838 therefore supplies what was wanting in Craigdailie v.
Aikman (1) and the very thing which in Lorcl Eldon,s view
would have suf&ced to turn the scale. lVithout ignoring both
the Act of 1838 and the Free Church Catechisrn of 184b it
seems to me impossible to cleny that provision for expansion
and ilevelopment-for that growth without which there can be
no life-was part and parcel of the original trust uncler which
the funds in question in the present case have been collected
and set apart.

My l-lorcls, if the view which I have roughly indicated is
correct, I think it is enough to dispose of this case in both its
branches. But there are two points on which a great cleal of
argument was bestowecl, ancl on which I shoulcl like to say a
few words. There is the Establishment principle as it is
called, and there are those higher mysteries which were dealt
with boldly but reverently by the learned counsel who spoke
secontt for the Unitecl Free Church. (2)

IIy Lords, as regarcls the Establishment priuciple, I know
that ihat very clistinguished man to whorn I have already
referrecl ancl who, after Dr. Chalmers, was the lead.er of the
Free Church, doubtecl to the last whether the principle of a

:r,: l
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H. L. (sc.) National Establishment of religion w&s a principle at all. (1)
leu+ Ile maintained ihat throughout the whole of the Church's

t ou,ff,oncn history there was no event-that was the wortl he usecl-that

"?i::ii:il" proclaimed formally and directly that the principle of a
Asierrut r o') National Establishment of religion was a vital principle which

o'"Xroo* the Church was bound to maintain Speaking for myself, I
("':)' do not altogether take that view, though I agree with him in

Ill.rcrusrrn thinking that the Establishment principle sinks into absolute
you.rc. insignificance comparecl with the great principle of the in-
J] clependence ancl power of the Church ancl " the exclusive

llacr$shtctr' authority of Christ in IIis own house." I think it must be
ailmiited that the Establishr"ent principle, as it may be
gathered from the somewhat obscure language of the West-
minster Confession, was the generally receiveil opinion in the
Church. It was necessarily the reeivecl though unexpressecl
opinion of the Church before the Disruption. 

'When 
the

Disruption took place circumstances were alteretl, and then I
think there was a aliversity of opinion on the subject.

Lorcl Trayner says that it appears to him " difficult to holcl
that a mere opinion as to what some thircl person was bouncl
to do, which he might neglect or refuse to do, and which the
Church would not compel him to ilo, coulcl in any way be an
essential part of the constitution of the Church which helcl
that opinion." Well, that was exactly Dr. Candlish's opinion
at the very time of the Disruption, I refer to his opinion, nob
as the opinion of a person authorized to speak ou behalf of the
Church, but as the opinion of a very leading m&n, whom
many others would probably follow.

At the General Assembly, helcl in Glasgow in the autumn
of the year of Disruption, Dr. Candlish, speaking about the
Establishment principle ancl pointing out that the refusal of
the State io establish the Church on the only terms to which
the Church couldl consent left them a great tlegree of liberty
as to the terms on which they shoulcl stand with other
Churches, puts the case thus: "Is the division and schism
of the Christian Church to be kept up by a question as to the

a. c. AND PRIVY OOUNCIL.

duty of anothir party over whom we have no control ? Let it rr. L. (sc..\
be that we maintain our different opinions as to the duty of leo+
the State to support the Church, and the duty of the Church F1ofr"oru
to receive supporf from the Siate when it is given consistently "io.f.:;lil"
with spiritual freeclom, stiu shall that question, which trag Aisrvur.v or)
become & mere theoretical question in the church of christ, oouflro.*
and which so far as rse can judge seems destined to be a mere (LoRD).

theoretical question till the time when the kingdoms of this u.^"8 
"*

worlcl shall become the kingdoms of our Lorcl and of rlis yr)c\c.
Christ-shall that question prevent corclial co_operation ancl 

"..-lll,"n.harmony among ourselves, aucr our united action ia defence of
our common Protestantism agaiust the common foe ? " (1) , ,, i; ,

My I_:ords, I have no doubt that the opiuions rtrIich
Dr. Candlish expressed so eloquently at the time of the Dis-
ruption must have been heltl by many adherents of the Free
Church. Ancl as time went on andl the splendid voluntaryism
of the Free Church on a basis ancl a ecale never before uncler-
stood or attemptecl placecl the Free church on a level with the
Established Church at home, and in a position certainly not
inferior as regarcls missionary labours abroad, the natural
tenclency, I think, even among those who were disposed. to
regarcl the Establishment principle as a sacrecl priuciple (if any
such there were), must have been in the direction of the
conclusiou that the churcb of scotland coulcl exist not only
without au Establishment, but even without the profession of
the Establishment principle.

My I:orcls, speaking for myself, and with the utmost
deference to the great majority from whom I have the mis-
fortune to cliffer, r think this question about the Establishment
principle is a very small question ind.eed, ancl that it'occupieil
a great cleal too much of the argument to the exclusion of far
weighiier matters.

My Lords, I cannot call the matters that were iliscussecl by
1\Ir. Ilaldane small or insignifrcant. They are mysteries into
which I do not.think it is our province to intrude. Anil, incleed,
I am not quite sure that at the conclusion of Mr. Ilaldane's
argumeut I had gained a clearer insight into these hidden

. (1) Memorials of R, S. Cancliish, pp. Bf?, 319.
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H. L. (sc.) things than I had before. At any rate, I am happy to

re04 think tbat it is not necessary to enter into such goestions at

p*6p[s,,r' all. If ihe Church has power to relax the stringency of the

"l:Tg:ll" formula required from her ministers and office-bearers, so as to

nrlY$tlil"l avoid offence to the consciences of the most conscientious antl

oo"firooo, to keep withiu her fold the most able and enlightened of her
(t.3). probationers, that is all that is required. That she has that

Ilrrcrr.rsrtn po.", I cannot cloubt. These formula were imposed by
yoh*o. iarliament. If ihey owecl their force ancl efficmy in the

r"* Established church to Acts of Parliament, the Free church
lleulstlten' 

has rejectecl the ordinances of men ancl the aothority of

A. C. AND PRIVT COUNCII,.

long before I could give my voice for a decision which will I II. L. (sc.),

fear compel, or at any rate direct, her to subordinate the 190:l

Scriptures to the Westminster Confession of Faith. 
if.i#;1';r

Lono Dewr. My Lrords, the subject-matter of the action or$l,T'"? lO,
out of whictr this appeal has arisen is certain heritable and o"ul'o"o*
movable property of great value, which is helct by trustees, (Lo:)

who a1e the first respondents, in trust for the tr'ree Church 6f }fucrr,rsrrn

Scotland. That Church is a voluntary and unincorporated. v#..,o.

, association of Christians united on the basis of agreement in

I certain religious tenets and principles of worship, discipline,

I antl Chruch government. The pursuers ancl present appellanls ;,, i' were in the year 1900, ancl clairu to be still, members of the
Free Church, ancl their complaint, so far as it is cognisable by
a civil Court, is that their trustees, at the bidding of other
members of tbe Free Church, but in breach of their trust, have
applied, and threaten and intend to apply, the trust property to
prl{poses which are alien to the purposes of the trust, antl for
the benefit of persons who have no title to call themselves
members of the Church. In fact, the appellants say that they
alone holcl iu their integrity the tenets anrl principles of the
association for whose benefit the trust was founded.

The law on this subject is free from doubt. ft has been
settled by numerous decisions of the Couris both in Scotland
ancl ia England, ancl has been affirmed by judgments of thiE
Ilonse. The case oL Craigdallie v. Ai,km(tn (I) came twice
before this House. In the secontl appeal l"rord Eldon thus
statecl the principle on which the llouse proceeded: ', lYhen
this matter was formerly before the Ilouse we acted upon this.
principle, ihat if we could find out what were the religious
principles of those who originally attend.ed the chapel we
shoukl holcl the builcling appropriated to the use of persons
who adhere to the same religious principles," And after stating
the result of the inquiries direcied by the former judgment
Lord Eldon said : " Supposing that there is a division of
religious opinions in the persons at present wishing to enjoy
thig buil<Iing, the question then v'ould be which of them^

. (1) 1 Dow, 1,16; 2 Bii. 529, st pp.'539, 641.
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Parliament, and is free to regulate her own formulp' If in

the Establistred Church they owed their force wholly or in parb

to the antesedent recognition of the Church, the Sree Church,

as it seems to me, claiming to act and recognised by her

adherents as acting in the character of a National church and

proceeding regularly in accorclance with her constitution, may

do oo* what the Church did in the seventeenth century'

My l:ords, owing to the vast importance of this case ancl

the very able and learnetl arguments of counsel at the bar,

I have thought ii righi to state in my own language the

reasons which have Ied me to the opinion I hold' Under

ordinary circumstances I should have been content to express

my concurrence in the opinions deiivered by the leanqed judges

in Scotland, and specially in the opinions of the Lord Orclinary

and Lord Trayner.

It is impossible, in my opinion, to overrate the importance

of the issue awaiting decision. I do not agree with the learnecl

counsel for the appellants tbat the Unitecl Free Church is a

changeling-a creature of a composiie nature with a double

fi,ce and two voices. I ihink the Free Church has preserved

her identity. I think she is eniitlecl to as much respect, I hatl

almost said as much veneration, as when she went forth,

casting off for conscience sake the fetters and the advantages

of Siate connection. I do not think she has forfeited any of

her rights by receiving into her bosom a Reformed ancl Presby-

terian Churoh, one with her in faith, in baptism, and all

essential points of tloctrine. Anct for my part I shoqld hesitate

j r i.r.t
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H. L. (sc.) fadnerecl to the opinions of thbse who hacl buili the place of

le.+ 
\worship, and which of them cliffereil from those opinions ?

nur#o*"" Those who still adhered to those religious priuciples being

orScorl,.sn more properly to be consideled as the cestuis que trust of

"5$iT?lll"l 
tno.u *uo neta tnis place of worship in trust, than those

ou"fito"o, who have departed aliogether from the religious principles of
(1i)' those who founcled this place, if I may so express it'"

tlrcer,rsrpr In an nnglish case (Attorney-Gene,'al t. Pearson (1) ), decitlecl

vol,on. in 1817, and therefore between the two appeals iu the Craig-

ro.a--u-"y. datlie cqse (2), Lord Eldon, referring to that case, expoundetl

the principle acted on by ihe llouse more at large' " But'if,"

,,',t,:j.: he saicl, "on the other hand, it turns out (ancl I think that

this point was settled in a case which lately came before the

I [ o u s e o f L o r d s b y w a y o f a p p e a l o u t o f S c o t l a n d ) t h a t t h e
insiitution was established for the express purpose of such

form of religious worsbip, or the teaching of such particular

doctrines as the founder has thought most conformable to the

principles of the christian religion, I clo not apprehenil that it

f, is in the power of inclividuals having the management of that

i instit'tion at any time to alter the purpose for which it was
lfounded, or to say to the remaining members' 'We have

changed ,ou rop in ions -anc l you ,whoassemb le in th i sp lace
f o r , t h e p u r p o s e o f h e a r i n g t h e d o c t r i n e s , a n t l j o i n i n g i n t h e
worsbip prescribed by the founder, shall no longer enjoy the

benefit he intended, for you, unless you conform to the altera-

tion which has taken place in our opinions.' In such a case,

therefore, I apprehend-considering it as gettlecl by the autho-

r i tyof that lhavealreadyreferrec l to_thatwhereaconglega-
tion become dissentient among themselves, the nature of the

original institution must alone be lookecl to as the guide for

. the decision of the Court, antl that to refer to any other

criterion, as to the sense of the existing majority, would be to

ma,ke a, new institution, which is altogether beyond the reach'

and inconsistent with the duiies ancl character, of this Coutt."

My l_,ords, I disclaim altogether any right in this or any other

civil court of ihis realm to discuss the truth or reasonableness

(1)  3Mer.353,atp.40p;  1? R'R'  (2)  lDow'1 '16;  2Bl i '529;  21R'R'

100,101. IO?.

A. C. AND PBryY COUNCII,.

of any of the doctrines of this or any other religious association, H. L. (sc.)
or to say whether any of them are or s,re not based on a juet 1904
interpretation of the language of Scripture, or whether the po""f;"*gg
contradictions or antinomies bebween different statements of "i,ir"SI""lI
tlootrine &re or are not real or apparent only, or whether gqs[ Aisnrnr.x or)
contradictions tlo or do not proceed only from an imperfect and ovuriroc*
finite conception of a perfect and infinite Being, or any similar 

(""T)

questiou. The more humble, but not useless, function of lhe lr.r.c.r'r,rstr:n

civil Court is to determine whether the trusts imposecl upon volin.
property by the fouuilers of the trust are being duly observed. r,o,Ji:w"y.
I appreciate, ancl if I may properly say so, I svmpathise with
theef for tmadebymenofgreat iu te l l igenceancIsoundlearning
to escape frorn the fetters forged by an earlier generation. .But
sitting on appeal from a Court of law, I aur not at liberty to
take any such matter into consideration.

The question in each case is, What were the religious tenete
and principles which formed the boncl of union of the associa-
tion for whose beneflt the trust was created ? I do not think
that the Court has any test or touchstone by which it can
pronounce that any tenet forming part of the bocly of d.octrine
professeil by ihe association is not vital, essential, or funcla-
mental, unless the parties have themselves d.eclarecl it not to be
so. The bond of union, however, may contain within itself a
power in some recognisecl body to control, alter, or modify the
tenets ancl principles at one time professeil by the association.
But the existence of such a power woulcl have to be proved like
any other tenet or principle of the association.

Ilfy Lorils, I do not propose to travel through the numerous
documents which state the grouncls of the great tlisruption in
1843, and ihe principles held anil professed by the founders of
the Free Church. The result, in my opinion, is that the Freo
Church took with it the doctrine, government, antl discipline of
the Established Church, freed. from the fetters and couditions
imposecl on that Church by its connection with the State. The
tr'ree Church adoptecl as its standards the 

'Westminster 
Con-

fession and the other subordinate stanclarcls of the Established
Church. ft also adopted the provisions of the Barrier Act, and
any other provisions affecting the constitution of the Church or

ffi
1#
le
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II. L. (Sc.) the powers of its General Assembly. rn fact, the founders of

le04 the Free church claimed that " in tloctriue, polity, and dis-

F""ffiourn cipline they truly representecl the Church of their fathers," antl
rlffffilll" that ,,it is her being free an<l not her being established that

eilil,ri''6"1 constitutes the reai historicai and hereditary identity of the

ot"iroux Beforme<I National Church of Scotland'" 
'

("tY)' 
There is, however, one clocumeni which should be more

trIecer,rsrsn particularly referrecl to, namely, the protest put forth as their

voi,xs. first act by the members of the General Assembly of the

r,J-*,r. f,*trbt.n"a Church who withdrew from that Assembly on the

hlstorical lllay 18, 1843' This protest was ordered to be

recorcletl by the several presbyteries of the Free Church at the

beginning of their presbytery books as the grouncl ancl warrant

of their proceeclings, and it may fitly be callecl the Charier of

the Free Church. It is at once an apologia ancl an affirmance

of the clistinctive position taken up by the fountlers of the

Church. In vindicating in vigorous terms their right and duty

to separate from the Establishment-maintaining the Confes-

sion of Faith and other standards of the Church of Scobland

as theretofore unclerstoocl-they are careful to firmly assert the

right and duty of the civil magistrate to maintain antl support

an establishment of religion in accorilance with God's Word.

It is a matter in dispute whether it was a tenet of the

Established Church that it is the duty of the State to establish

antl enclow a National Church. It has been said by learneil

judges in the Court of Session (see Lord Meadowbank in Smith

v. Gatbraitlt, (1)) ihat it was not reguirecl that the principle of

a religious establishment in connection with and endowed by

the State should be professecl as an article of faith. It was

pointed out that the ariicle on the civil magistrate admits ol

other constructions, and that a civil ruler may perform the

cluty ascribed to him in that article in other ways than by

establishment and enclowment. But, however this may be, I

think it is plain from tbeir public utterances that the fountlers

of the Free Church consiclered that the Establishment principle

was part of the body of doctrine 'which they brought with them

from the Established Church, and that they held ancl stated ii

(1) (1843) 5 D. 665, 685.

. 4 .  C . AND PRIVY COI'NCII,.

in the clearest terms. It is impossible, in my opinion, to get H. L. (Bo.)
rid of the explicit statement of the doctrine in the protest of leo{
May 18, 1843, by calling it ,,parenthetical,,, or a matter of Fu"J&o*r"
opinion. The afi.rmance of the cloctriue may be said to derive oF scotrexp

strength from the for4 of the sentence. For it shews that the o'llilll lr>
authors of the protest regarded it as of so much importance <io"Xtour
that ihey go out of their way to state it, and thus define 

(""1)

more clearly their position, ancl avoid the imputation that by M.lcaursu.

separating from the Establishecl Church they hacl become youxo.

" Voluntaries." Again, in the Act of 1846, ,,anent guestions u,T-o-"1
and formula," while disclaiming intolerant or persecuting prin_
ciples, " the Church firmly maintains the same Scriptural ,,,
principles as to the duties of nations and their rulers in refer-
ence to true religion and the Church of Christ for which she
has hiiherto contenclecl." And (not to multiply evidence of
what is not really disputed) in the address of Dr. Chalmers,
which was incorporated. in a nanifesto issued by direction of
the General Assembly of }fay, 1848, and eniiiled ,,The Affec_
tionate Representation of the Free Church of Scotland,,, that
eminent person expressetl himself in lauguage which I u,ill not
repeat, as it has been readl by my aoble and learnecl friend on
the Woolsack.

My I_.rords, I canuot bring myself to doubi that a doctrine
thus " firmly " asserted and maintained, ancl offcially put
forwaril, was a distinctive tenet of the Free Church of Scot_
lancl, ancl formecl a link in the bonil of union between the
members of that association. The I_.,ord Ordinary and the
learnecl judges in the Inner llouse treated it as neither
fu'clamental nor essential, and they seem to have regarded
it as a pious opinion, heltl, indeed, by the founders of the
Church, but destitute in the circumstances of any practical
importance. I have already said that I have no means of
testing the fundamental or essential character of the d.octrino
apart from the utierances of the parties themselves. They
certainly were as far as possible from treating it as an open
question, anil that atiitude was maintained for many years
after the foundation of the Church. The doctrine of tho
independence of the Church under the headship of Christ
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time the Presbyterian form of Church government was not H. r,. (sc.)
established, and there was Do such body. It was presented 1904
by the Barons and others to Parliament, ancl then passed into rnr""Gu*c,
law. The statutes of 1638 and the Bubsequent vears were or.scmrexn

passed during the periocl which is callecl i" ;;;;-..";t"r;;;;i ol$il?Yi")
history the Second Reformation, ancl appear to be in the o"rlroox
nature of protests against the action of the King's Government, 

(L'rY)

and in some instances the King's Commissioner is supplicrlu6 Mecer.rsrrc

to obtain the raiification by Parliament of the Acte of the youxc.

Assembly. The Westminster Confession was adoptecl by an rojil"e1
Act of the General Asseuibly in 1G47, ancl did not it is true
receive parliamentary sanction until 16g2, after the period of
disturbance between the Restoration ancl tbe Revolution of
1688 had passed away. It is to be observed, however, that in
the Act of 1647, approving the Westminster Confession, ib is
expressly stated that the said Confession was found by the
Assembly to be " iu nothing contrary to the receivecl cloctrine,
worship, discipline, ancl government of this Kirk.', The
Assembly, therefore, did not consitler itself to be introducing
into the Church any innovation in doctrine. The Westminster
Confession was intencled to be an eirenicon or basis of union
between the Churches in the two kingdoms, ancl the adoption
of it by the Scottish Assembly waJs as much a political as an
ecclesiastical act. The Chapels Act and the Veto Act,
which were the forerunners ancl indirectly ihe cause of the
great clisruption, can hardly be cited as eviclence of the powe!
of legislation which is claimecl. These Acts were said by
their authors to be d.eclaratory only of existing rights, anrl
although they involved the assertion of the larger principle
for which the majority in tbe General Assembiy were then
contending, the particular subjects clealt with would seem to
come within the scope of the internal man&gement of an
rinestablished Church. They were held in the Court of
Session and in this Ilouse in the course of the litigation which
ensued to be of no effect, because their provisions (it was held)
were at variance with those of Acts of Parliament. It was
not necessary, therefore, for the learned iudges to give any
decision as to the abstract power in the General Assembly to
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tr. L. (sc.) alone was the very foundation of their position' ancl was

lsol necessarily put forward by them as funclamental ; but that is

x,n"ril'""r', no proof inut tn"y did not regard other tenets also as essential

otEcurrrxo or distinctive articles of belief.

elJillXll'"l1 The questions, therefore, in my opinign come to be whether

ouultoun it was n t.r- iu the compact or bond of union that the
(Lt'3)' 

General Assembly should have power to alter or.vary the

]r.rc.ursreri tloctrines of the Church, anil what are the limits (if any) of

v,,lo-o. such a power. I was impressed (as I believe all your Lordships

t.o..r r,*-r ru,'ey. were) by the powerful argument of the Dean of Facuity' If I

understood th1 learned Dean correctly, he maintaineil that the

'r .., General Assembly of the Church of Scotland had by its con-

gtitution an inhereut power of plenary legislation over all

matters ecclesiastical, including tloctriue' subject only to the

conditions imposed by the Aci of Assembly callecl the Barrier

A c t . A n d h e c a r r i e < I h i s a r g u m e n t s o f a r a s t o m a i n t a i n t h a t
the General Assembly of the Free Church' exercising the

inhe ren tpowerso f theEs iab l i shec lChu rch ,bu t f reec l f r om
the fetters imposed by Acts of Parliament' might derogate

from or even reiect the Confession of Faith itself'

My l-rortls, the freedom of the Church from the control of

the civil power in spiritualibus, which is asserted by the Free

Church, does not appear to me to warrant any i priori inference

of the existence of such a plenary power of legislation in the

General Assembly' It is, indeecl, almost a truism that an

unegtabl ishe<lre l ig iousassociat ionis f reefromstatecontro l

as regartls tloctrine, government' ancl cliscipline' But that

freedom which d'ifferentia'tes a Yoluntary association from an

Established church is not inconsistent with the adoption by

t h e a s s o c i a t i o n o f c e r b a , i n t e n e t e w h i c h d i s t i n g u i s h i t f r o m
other similar bodies' The right of the Assembly to impose

any innovation from established doctrine on a dissentient

*ioority, anil the limits of such right (if any)' must.be found

in the constitutional powers of thai botly' and must be proved

by eviclence. The historical argument of the learnecl Dean

appears to me on examination to afford but little assistance

on this crucial point' Kuox's Confession of Faith was not

adopted by the h"oe'ul Assembly of the Churoh' for at that
'#,

,,;11
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H. L. (sc.) pass them. But the dicta of the learnecl iudged were not

1904 favourable to the respontlents' contention (see the opinions in

rnrJ&ur"n the first Auchterarder Case (L)).
oyf"9T_"TD Counsel referretl to Chapter VII. of the Second Book of

ojrti}iill"t Discipline. The sections numberecl from 6 to 8 clesqribe the

o"r,lrouo po*ui, of all assemblies from Kirk Session to an Ecumenical
G"T) Council, and clo not relate specially to the General Assembly.

lllecerrsrpn It cloes not appear to me that any of these sections either

voho. confer or recognise the existence of a power in. the General

r,,.Io,*"y. Assembly to impose new cloctrines on the Church, for that is

what is claimed. They seem to be directed io the preservation

, i::.,. ancl maintenance of esiablished doctrine ancl the reform of
r' : ' ' : '" t jr 

abuses. Sects. 21 to 26 describe the powers of what is there

called the National Assembly, corresponcling to what is now

desiguated the General Assembly. There are large powers for

the protectiou of the spiritual lurisdiction, the patrimony of

the Kirk, and generally concerning " all weighty affairs that

concern the well-being ancl good orcler of the whole Kirks of

the realm." But nothing is said as to doctrine. Counsel did

not, in fact, bring to your l:ortlships' attention any work of

recognised authority in the Presbyterian Churches in which it

is clearly laitl down that the General Assembly possesses this

plenary power of legislation over doctrine. And I cannot say

that it has been proved to my satisfaction that either by

inherent right, or by usage, or by contract, the Geueral

Assembly of the tr'ree Church has any such power.

But, my I-rords, I think that the learned judges of the Court

of Session relied principally on the provisions of the Barrier

Act, 1697. The first observation is that that Aci is a pro-

cedure Act, ancl not au enabling Act' It tloes not purport to

confer any new powers whatever, but it regulates the exercise

of such powers as the General Assembly may possess. It is

saicl, however, that the provisions of the Barrier Act contem-

plate and imply the existence of a power in the General

Assembly to rnake some innovations or alterations in (amonget

other things) docirine. I think this would be true if, after

the word " existence," you addetl the words " or the possible

(l) 2 Robert. 25 et seq. (Special report by Charlos Ilobeitson, Edinburgh')

a- c. AND PRIVY COTINCIL. 651

exercise by the Assembly." The Act may have been passetl rr. L. (sc.)
for the puq)ose of preveniing a majority from making or le04
assenting to sudden innovations and alterations which it was p,,"ifio*sr
expectecl or fearecl might be attemptecl from wiihin or from or Scotr,uto

without, wiihout very carefully weigling *n"t ,n" rtri"t 
"o* 

o5rliX""Yl'l
stitutional powers of the Assembly were. But, uiy l:orcls, let ou"fi.oux
it be assumed that the language of the Act cloes imply the (g)'

existence of some power. Certainly it is not necessarily 61 ll.rcr.r.rsran

unlimited or general power, and the question then is, wbat yo#n n.
is the extent or what are the limits of the power? It has Lo.iil"ey.
been said that it is a power to legislate in any m&nner not
inconsistent with the continued existence of the Church. But
applying that io the case now before us,what,it may be askecl;. l i ; '  

' : i ' '  ..

is the Church but an organized. association of Christians holding
certain doctrines and principles in common ? I was s,t one
time disposed to think that a sound. Iimitation might be fountl
if the power were confi.ned to the inierpretation of formularies.
But further reflection has satisfiecl me that if your Lordships
were so to hold, you woulcl only be making & more or less
plausible but wholly unverifiecl assumption. I also think that
not only an accepted interpretation of Scripture, but an accepted
interpretation of or inference from a subordinate standard may
just as well be an article of faith as any other opinion, ancl
there is no tenable distinction for this purpose between one
religious principle or opinion ancl another. I do not think,
for example, that you advance the argument by calling the
Establishment principle a question of poHty only. I have come
io the conclusion that it would be contrary to all principle to
infer from the provisions of the Barrier Act, unsupporied by
any eviclence of usage or obher evitlence, a, power in the General
Assembly, or the majority, to vary the trusts upon which this
property is held to the prejudice of a clissentient minority. I
think the Dean of Faculty was logically right in contending
for an unrestricted power of legislation. But if the property 1
was intencled to be held in trust for a body of Christians holding I
such doctrines as the najority acting through the General i
Assembly might fron time to time approye, such an intention
should be made clear beyoncl the possibility of question.

,i;*

ffi
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H. r,.(Sc.) Now, what is ii ihai the General Assembly has done? I

1e04 sball content myself by referring to three clocuments. In 1867

Fu"ff"n." tbere was a movement in the Free Church for union with the

"!;"rrrii 
t United Presbyterian Church. In a report of a committee of

n$TiXIl^,".1 the Free Church of that year on union with other Churches

,-lnuir,o* there is contained a, statement of the United Presbyterian
("":). Church committee under the heading of " Distinctive Articles " :

lfuc,rr,rsrttr " That it is not competent to tbe civil magistrate to give legis-

v#x". lative sanction to any creecl in the way of setting up a civil

r.JI*"y. Establishment of religion, nor is it within his province to

provide for the expense of the administrations of religion out

of the national resources; that Jesus Christ, as sole King anil

i.r:: i ;: ' ' , :,",,": ' ' '  Itea6 of II is Church, has enjoined upon IIis people to provitle

for maintaining an<I extencling it by free-will offerings; that

this being the ordinance of christ it excludes state aid for

these purposes, a,nil that adherence to it is the true safeguarcl

of the Church's independence. I\Ioreover, though uniformity of

bpinion with respect to civil Establishments of religion is not a

te.-m of communion in the United Presbyterian Chruch, yet

the views on this subject held, and universally actetl on, are

opposed to these institutions." I will only ask your Lordships

to contrast this language with the views on this subject expressetl

by Dr. Chalmers, and put forward by the founclers of the Free

churcb in their manifesto entitled ', The Affectionate Repre-

sentation of the Free Church of Scotland, 1843," to which I

have already referred. In fact the voluntary principle-i'e',

the unlawfulness of accepting aid in any form from the state-

was put forwaril &s one of the most distinctive principles of the

unitecl Presbyterian church in a tract published by authority

on the iubilee of that Church in the year 1897'

By an Act of the General Assembly of the tr'ree Church

dated October 30, 1900, after a recita,I that a union of the Freo

church of scotland and the united Presbyterian church of

Scotlantl was in contemplation, and was about to be consum-

lDateal, it was enactetl and ordered (amongst obher ihings) that

all property held by trustees for behoof of the Free Church of

Ssotland should belong to and be held for behoof of the Unitetl

I 
!'ree Church of Scotland'

i

A. C. AND PRI\TT COUNCII,.

On the following clay the Act of Union was passecl, ancl n. r,. 1so.;
certain declarations were adopted by the Unitecl Assembly leo{
defining the basis of union, the thiril of which is as Fu""G"oc,
follows:- "?ff:;l5'

" As this union takes place on the footing of maintaining As'sruwt onl

the liberty of judgment and action heretofore recognised in o""Xro,,r
either of the Churches uniting, so iu particular is it hereby 

("'y)

declared tbat members of both Churches and also o1 u11 l\Lrc;rusrrn

Churches'which in time past have united with either of them, vo"lxo.
shall have full right as they Bee cause to assert and maintain Lo,i-=.'cy.
the views of truth ancl tluiy which they hact liberiy to maintain
in the saicl Churches."

fn other wortls, the Establishment principle and the"doctrine
as to the duty of the civil magistrate towarcls the Church
which was maintainecl ancl firmly hekl by the founclers of the
Free Church are henceforth to be open questions for members,
ministers, and office-bearers, autl the property which was placefl
in trust for the Free Church is henceforth to be held in trust
for the maintenance of a Church, in the pulpits of which
clistinctive tenets of the Free Church may or may not be
taught, and, indeeil, doctrines at variance with them, and
directly coutradictory of the Establishment principle, D&X
lawfully be maintainecl. The appellants also say that in the
constitution of the Uuitecl Free Church another distiuctive
principle of the Free Church as declared by the founilers of
that Church has been abrogated, namely, the unqualifiecl
acceptance of the Westminster Confession. They point to the
change in the language of the question relating to the Con-
fession which candidates are required to angwer in the United
Free Church. They say that this change, accompanieil antl
explained by the declaration containecl in the preamble of the
Act prescribing these questiona, has the effect of substituting
for a belief in the whole doctrine of the Confession of Faith
belief in such portions thereof only as the General Assembly
may from time to time determiue to be of the substance of the
Reformed Faith, or (in other wortls) such poriions as the
Assembly may from time to time approve. This is not a mere
question of interpretation of formularies, and I am disposecl to
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that the t\ilo R. L. (Sc.)

190:1
\+

Fnrn Cnuncn

Lono Jenns. MyLords, in the cases before yourLorclship. "?dfl]llf
for decision, the secular Courts have been appealetl to for the Assutarr or)

purpose of deiermining differences that have arisen between o""ltoor
two sestions of the Church, until lately.known as the Free 

(ry)'

Church of Scoiland. lI.c.c.a,r,rsrsn

The jurisdiction of the Courts, and therefore of your Lortl- vo3,,n.

ships, to determine such differences proceecls from the fact
that property held by trustees upon certain trusts has lately
been dealt with, or sought to be dealt with, for the purpose of
carrying out a union between theFree Church of Scotlancl anil '
another body, known as the llnited Presbyterian Church; and
the pursuers in the Court below-the appellants before your

L,ordships-allege that the application of the properties in
question to the purposes of the Churches thus united constitutes
a breach of the trusts under which the properties are helcl.

ft is obvious that the first step towarcls the elucidaiion of the
question before your Lordships' Ilouse is to d.etermine the
nature of the trusts controlling the properties in question. In
orcler to do so, a brief reference to facts, some of which have
become historical, is necessary.

Prior to 1843 the Presbyterian Church of Scotland was in
existence as the Established Church. But grave questions
cleeply affecting the minds and opinions of some of its members
had come into existence. The protest of the General Assembly
of the Free Church, clated May 18, 1843, complains : " That
the Courts of the Church, by law established, and the members
thereof, are liable to be coerced by the Civil Courts in the
exercise of their spiritual functions antl in particular iu the
aclmission to the office of the holy ministry and the constitution

of the pastoral relation, ancl that they are subject to be com-
pelled to inirude ministers on reclaiming congregations in
opposition to the funclamental principles of the Church and
theirviews of theWord of God-and to the l iberties of Chrigt's

s54

E. L. (so.) think that on this point also the argument of the appellants is

le04 well founded. The learned Dean of Faculty rightly said that

[,urffio"co the substantial question was, whether the Uniied Free Church

;-iF.*^-" has preserved its identiiy with and is the legitimate successor

"!F"""X"?io 
of the Free churcb. My r:orcls, r fin6 myself quite unable to

oorlruux answer that question in the affirmative'
(t"3). The other case relates to the trusts of buildings held for

ll^rcrlrsrsB oarticular tr'ree Church congregations on trust deeds Which are

vJ*o. in the form of the model trust deeil approved by the General'

r.oJ;l-uey. Assembly of the Free church. The terms of this trust deecl

were much reliecl on by ihe counsel for the responclents, not

only with reference to these congregational trusts, but also on

the general question. The trust is that the building shall be '

enjoyed as a place of religious worship by a congregation of

thl said bocly oI Christians called the Free Church of Scotlancl,

or of any united body of Christians composed of them' and of

quch body or bodies o{ Christians as the Free Church may at

any time hereafter associate with themselves uncler the afore-

said name of the Free church of scotland, or uncler whatever

narDe or tlesignation they may &ssume' The operative part of

the deed is preceded by a long historical narrative' which is

interesting antl appears to me rightly to define the position and

constitution of the Sree Church, but it does not appear to me

to carry the case furiher than the facts themselves do' Nor

do the terms of the trust seem to affect the general question

beyond shewing that it was in the contemplation of the parties

that the Free Church might unite with some bodies of

Christians. IMith regard to the congregational property' I

feel more difficuliy. I think the sounclest view, however' is to

holcl that there is a general overriding trust for the purposes of

. the Free Church, antl it was not iniended that the majority

\ controliing the Free Church might by subverting the basis of
',thut 

Chor"h divert the trusts of the congregational property'

I think, therefore, that the union here contemplated must be

taken to be one with other Churches which might properly be

made without detriment to the distinctive tenets of the Free

Church. More than one union ot that character has, in fact,

been rnacle without objection.

For the reasons I have given, I am of opinion
appedls should be allowed.

f:'

On this grouncl, antl apparently on this grounil only, a large
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E. L. (sc.) number oI the menbers of the Egtablishetl Church seceded

190.r from it and formed themselves into a new bocly, under the

Fo"ffiuo"o name of the Free Church. As far as I know, the seceding

"iff$lii" body adherecl to all the tenets and views of the Establishment,
Assr!'{slv or) exceptiDg upon the above question of secular interference rrith .

ou"lro,:, the spiritual affairs of the Church.
(""y) 

Upon the Free Ghurch thue constituted ss a whole, a,nal
Jll'rcer,rstotr upon cedain congregations of it, consiclerable property has

Yor:xo. been conferrecl by different settlors aud ilonors.

L.,JJ---.". The case set up by the pursuers is, that these properties are
held under certain trusts; that those who conferred the pro-

lperties upon the Free Church intendecl that they shoulcl be
,l;r,'' lapplied for the purposes of that Church as it existed at the' 

hime when the transfers of property were macle. It is also
alleged that the Free Church, having united with another

. bocly known as the United Presbyterian Church, has so varied

-) its couditions &s to ce&se to retain its original identiiy. In
the Courts below reliance in support of tbis contention was
almost entirely placecl upon the argument that a fundamental
difference existed between the two Churches in this-that the
Free Church acknowleclged ancl assertetl the principle of an
Establishecl Church, whilst the United Presbyterian Church
conclemnecl that principle anil was, to the fullesi extent, a
voluntary Churcb, accepting Voluntaryism aB & Decessary antl
fundamental article of its faith.

Such being the case presented in the Courts below and at
the bar of your l.,ordships' Ilouse by tbe pursuers, it is neces-

sary first to determine to what extent the Free Church was
based upon the principlee of Establighment. But before enter-
ing upon such inquiry it is, I think, worthy of remark that
the Church is not a positive, defined entity, as would be the

case if it were a corporation creaied by law. It is a body of \
men united only by the possession of common opinions, an<t if I
this community of opinion ceaees to exist, the foundations of )

, the Church give way. But difference of opinion to produce \

I this result uust be in respect of funclamental principles, ancl l

lnot of minor ma,tters of adminisiration or of faith.
The basis of the Established Presbyterian Church was

A. C. AND PBIYT COUNCII,.

the Westminster Confession of Faiih. At the time of the a. L. (so.)
disruption, in 1843, full adhesion to the principles of this leo.l
important clocument was declaretl by the Becedlers. Article IIf . ro"ifi,.*g.
of Chapter XIII. of the Westminster Confession is as followsr oi-dT$]_"if

" The civil magistrate may not &ssume to himself the adminis- Adserrur or)
tration of the Word ancl Sacraments or of the power of the o""lrour
Keys of the Kingdom of lleaven; yet he hath authority ancl it (YT)'

is his duiy to take orcler that unity and peace be preservecl in lhcil-rsrnn

the Church, that the truth of God be kept pure and entire, that Yor:so.
all blasphemies and heresies be suppressed, all corruptions ancl r.o,Fm"..
abuses in worship aud discipline preventecl or reformeal, and all
the ordinances of God. cluly settled, ad.ministerecl ancl observed
For the better effecting whereof he haih power to call Synocls, 

'r;.1 fi

to be present at them, ancl to provide that whatsoever is
transactecl in them be according to the mind of God." 

-

It seems to me that this article clearly enunciates the
principle of an establishment, and that this principle, as ilis-
tinguishecl from its application, has never been repuiliatecl by
those who formed the Free Church.

But the opinion of any one on that point at the present day
is of but little importa,nce compared with the views expressed by
those who formed that Church. Clear and distinct expression
of those views can be founcl.

In the first place, in the claim, cleclaration, and protest
iseued by the General Assembly of the Church of Scotland
on May 30, 1842, it is staied (1) : " Whereas it is an essential
tloctrine of this Church anil a funclamental principle in its
constitution as set forbh in the Confession of Faith thereof in
accorclance with the \Yorcl antl Iraw of the Most Iloly Goil,
that there is no other lileacl of the Church but the Loril Jesus
Christ (Chapter XXV., s. 6), and that while Gocl, the supreme
Irorcl ancl King of all the worlcl, has ordaiued civil magistrates

to be under llim over the people for IIis own glory and the
public good, and to this encl hath armecl them with the power

of the sworcl (Chapter XXIII., s. L), ancl while it is the iluty

of people to pray for magistrates, to honour their persons,

to pay them tribute ancl other clues, to obey their lawful
(r) See Appr. G, p. 737.
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tr. L. (sc.) commancls, and to be subject to their authority for conscience'
1904 sake, from which ecclesiastical persons are not exemptetl

Furufiun.n (Chapter XXIII., 8. 4), and while the magistrate hath

"?ffffit*ii' authority, ancl it is his duty in the exercise of that power,
As'srunr,v on) which alone is committed to him, na,mely, 'the power of the

o'"iro"n sworcl' or civil tule, as distinct from the 'power of the Keys '
(13)' or spiritual authority expressly denied to him, to take order

Mrctr'rsrnH for the preservation of purity, peace, ancl unity in the Church,
Youxc. yet, 'The Lorcl Jesus as King ancl Eeacl of IIis Church hath

t,,TiI-,,. therein appointed a governruent in the hand of Church officen
distinct from the civil magistrate (Chapter XXX., s' 1), which
government is ministerial, not lordly, anil' to be exercised in

lj,qn;i.ri,:.,i1 ., conson&nce wiih the laws of Christ snd with the Iiberties of
: : : r r  " I  I l ispeople." '

And again in the same tlocument there appears as followg:
' 

" Ancl whereas this Church highly ya,luing as she has ever

done her connection on the terms contained in the staiutes

hereinbefore recited with the State, and her possession of the

temporal benefits thereby securecl to her for the advantage of

ihe people, must nevertheless, even at the risk and. hazard of

the loss of that connection and of these public benefits-deeply

as she would deplore anil aleprecate such a result for herself auil

ihe nation-perseyere in maintaining her liberties as a Church

of Christ."
Coming to the protest of May, 1843, we read : " Ancl finally

while firmly asserting the righi antl tluty of the civil magis-

trate to maintain and support an establishment of religion in

accorclance with God's \Yord, ancl regerving to ourselves antl

successors to strive by all lawful means as opportunity shall,

in God's good providence, be offerecl to secure the performance

of tbis duty according to the Scriptures." Yet the clocument

proceecls to announce separation'

Again, in the pastoral address issued. by the General

Assembly of the Free Church on the same tlay, I\Iay 30, 1813,

it is stated: " I:ong was it the pecuiiar ilistinction ancl high

glory of the Established Church of Scotland to maintain the

sole Heaclship of the I-.,ord Jesus Christ, IIis exclusive flead-

ship in the Church which is His Kingdom ancl Elouse. It was

A. O. AND PRIVY COUNCII,.

ever held by her indeed that the Church and the State being tr. L. (so.)
equally orclinances of Gocl, and having certain objects con- le04
nected with His glory and the social welfare, might ancl ought Fuuffru"co
to unite in a joint acknowledgment of Christ ancl on the "iffj$ffi'
employment of the means and reasons belonging to them Aisrrrart or)
respectively for the adlvancement of IIis cause. But while o"rfiroox
the Church in this manner might lencl her services to the 

(Lono)'

State, and the Siate give its support to the Church, it was lrAc.rr-rsrrn

ever held as a fundamenial principtu tl"t each still remained, volnn.

and ought under all circumstances to remain, supreme in its r'.t-Ius.
own sphere, and independent of the other. On the one hancl,
tbe Church having receivecl her powers of internal spiritual
government directly from her Divine rread, it was held ths,t "':.r,;ir'r:i,f 

' .'
ehe musb herself at all times exercise the whole of it, uncler a
sacred and inviolable responsibility to llim alone, so as to
have no power to fetter herself, by a connection with the State
or otherwise, in the exercise of her spiritual functions. Ancl
in like manner, in regard to tbe State, the same wa,s held to
be true, on the same grouncls, anil to the very same extent in
reference to its secular sovereignty. It was maintained that
as the spiritual liberties of the Church, bequeathed to her by
her Divine lleacl, were entirely beyoncl the control of the
State, so, upon the other hand, the State held directly and
exclusively from God, antl was entitlecl and bound to exercise,
uuder its responsibility to Him alone, its entire secular
sovereignty, including therein whatever it was competent for,
or binding upon, the Staie to do about sacrecl things, or in
relation to the Church, as, for example, endowing and estab-
lishing the Church, and fixing the terms and. conditions of
that Establishment."

But perhaps the most explicit declaration on the subject of
the principle of Establishment is to be found iu the following
words of Dr. Chalmers, renderetl authoritative by iheir circula-
tion by the orders of the General Assembly of May, 1843 :
" The Voluntaries mistake us if they conceive us to be Volun-
taries." (These are the words which were read by my noble
ancl learned friend on the Woolsack.) " We hokl by the duty t

of government to give of their resources and their means for
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H. L. (sc.) the maintenance of a Gospel ministry in the land ; ancl we pray

leo* that their eyes ma,y be openecl, so as that they may yet learn

Fu"JF*.u.,, how to acquit themseives as the protectors of the Church, antl

"?i}$lii" not as its corruptere or its tyrants. We pray that the sin of
Asinrmr,r or) Uzziah, into which they have fallen, may be forgiven them ;

ou"lto"n ancl that those clays of lighi and blesseclns$ may speedily
qY)' arrive, wheu kings shall be the nursing fathers, and queens the

lrec'*ts'rstr nursing mothers of our Zion. In a word, we hold that every

Y()uNc. part aucl every function of a commonwealth shoulcl be leavened

r,.J-.r*.". with Christianity ; and that every f unctiouary, from the highest

.: ,, .- to the lowest, should, in their respective spheree, do all that

";" liee in them to countenance and upholcl ii. That is to say, l

though we quit the Establishment, we go out on the Establish.

ment principle-we quit a vitiated Establishment, but woukl

rejoice in returning to a pure one. To express it otherwise, we

are the atlvocates for a national recognition antl a national

support of religion, ancl we are not Voluntaries."

To these declarations of Dr. Chalmers I feel great importance

should be attached. Apart from tbe fact that they were issued

under the authority of the General Assembly, Dr' Chalmers

was specially appealing for rnaterial support for tbe tr'ree

Church as a secetling body; anil I know nothing more likely

to influeuce the generosity of tlonors than the eloquent appeal

of such a m&n as Dr. Chalmers. From him those who gave

woulil seek both guid.auce ancl information as to the bocly upon

which their gifts would. be conferred.

Then in December, 1843, the Assembly of the Free Church,

replying to the aclilress from the Congregational Chutohes of

North ]ffales, saiil : " Bub you misapprehend the nature of the

movement we have macle in supposing that we, have in the

least <Iegree alterecl our views respecting the lawfulness and

desirableness of a right connection between Cburch and State"'

That the Establishment principle was atlheretl to by the

Free Church seems to have been acceptecl in the Court below'

I-rord Trayner in his judgurent says : " It is not open to doubt

that the tr'ree Churcb from its constitution in 1843 down'
' at least, to its union with the Unitetl Presbyterian Church

professed the Establishment principle."

A. C. AND PNIVT COUNCIL. 66t

Even the separation from the Established Church was eppa- H. L. (sc.)
rently intended to be of a temporary character only, because 190{
we 6nd in the claim and protest of NIay 80, 1842, the following trn"ff ioocx
stateoent : " But that it shall be free to the members of this on scorr.r.ro

Church or their successors ar any ti-u n.r"Jt";;;;";;;; 
"lg:,X"#:",shall be a chance of obtaining justice to claim the restiiution oveiror,,.

of all such civil rights anil privileges ancl temporal benefi.ts and. (t"y)

endowments as for the present they may be corupelled to 5ield 
l\Ltcerrstm

up in order to procure to their office-bearers the best exercise of yoi-xo.

their spiritual government antl discipline ancl, to their people r,.a.rt*
the l iberties of which respectively it has been attemptecl so
contrary to law and justice to deprive them."
. Such being the declarations of the seceilers at the time of
the rl isruption, I can find no departure from snch views at any
time before the union with the United Presbyterian Church.
On the contrary, bebween the years 1842 ancl 1g00 repeatecl
declarations of adbesion to the principle of Establishment were
made on behalf of the Free Churcb.

I have thus dealt at length with the position accepted by
the Free Church in relation to Establishment, and the result
seems to be that the seceders of 1843, having belonged to the
Establishecl Church, secedeil from it, not because it was an
Establisheal Church, but because the priuciple of the Establish-
ment within it had become vitiated. To the principles of
Establishment the seceders sti l l  fulty adhered ; and to the
Establisheal Church itself they would gladiy have returnecl as
soon a,s there was any discontinuance of the interference with
spiritual government which.they regardecl as vit iating the true
principles of Eetablishment.

It sti l l  has to be considered whetber the principle w&s
essential and fundamental or a mere matter of policy. It is
diff iculb to de6ne any positive etaudaral between an essential
ancl a non-essential principle. But surely there is a great
gulf between the principle of Est*blishment ancl that of
Voluntaryism. It seems to me, having read the declarations

of the General Assembly and the distinct utterances of Dr.
Chalmers, that scant justice would be clone to the eloquent
leaders of the secession movement of 1843 if we construed them

A. c. 1904.
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Established church. It is noi deuied that from first to last .
it thu Unitecl presbyterian Church has existed without cotr: "

nec t i onw i th thes ta te ,an< lasavo lun ta ryChurchaccep t i ng
as a funclamental principle that of Voluntaryism' A most

emphatic cleclaration in favour of that principle was macle as

Iate as the year 189? in a tract, No' XXV', issued by the

Ilnited Presbyterian church. Again I quote Lortl Trayner's

authority in the Court below. Ile says that it is not open

to doubt ,,that the united Presbyterian church throughout

tbe whole period of its existence has repudiated the prin-

ciple of Establishment ancl professed instead the principle of

VoluntarYism."
Entertaining these different views, the Free Church rntl the

Unitetl Presbyterians have taken steps, seemingly correst iu

form. to become united under the name of the uniied Free

Church. And this union is sought by the majority who

suppo r t i t t obe imposedon themino r i t ywhoob jec t t obecome
*u-butt of the new United Church, and to take effect upon

property held. by the Free Churoh so as to transfer it to the

new boclY, the United Church'

Apparently it was sought to make the union subiect to a

rese rva t i on , soas to leavean in< lependen tan< l c l i f f e ren t j uc lg -
ment to members of the two Churches' Clause 3 of the

declaration,of the United Assembly is as follows: "As this

un ion takesp laceon the foob ingo fu ra in ta in ing the l i be r t yo f
judgment ancl aciion heretofore recognised in either of the

C h u r c h e s u n i t i r r g , s o i n p a r t i c u l a r i t i s h e r e b y d e c l a r e d t h a t

A. C. AND PRIYI CoIINCIL.

members of both Churches, and also of all Churches which in rr. L, (So.)
time past have united witb either of them, shall have full reo{
right, as they see c&use, to assert and maintain the views of Fo"J&u*.,
trurh and duty which they had liberty to maintaiu in the r"id "ffilili"
Churches." Aisnunly or)

Bui this freedom to clifier, whilst aclmitting the differences, o""iroon
iloes not lessen or renrove them. The United Free Church, as 

(""t")

a whole, holds within it neither the principle of Establish*"otr rlhc.rrrstnn

nor of Yoluntaryism ; such questions were to be open questions. yol^*e.

But the man who as a member of the Free Church had r,,i]l-..a.
acceptecl the views of a Church which claimed Establighment
as one of its fundamental principles may well object when he n ,,:, ,- .. ! i,..r:.:,, i
is told that he shall no longer belong to a Church holding .thab
principle, but that he must, uncler compulsion, ioin a Church
wherein nembers of it may think as they will on this broad
subject, ancl must, whether he wishes it or not, be in com-
munion with the supporters of the voluntary system to t\e
same extent as if they had been adherents to the principle of
Establishment iu accorclance with the tenets of the 

'Free

Church.
Ify l.lords, we must recollect that we are dealing with

property applied to the use of men in return for services
renclerecl as ministers of the Free Church-to the use of men
who have adhered to the tenets of that Church-who have
changed nothing, who have varied nothing. From an answer
I received from counsel at the bar I learnt that the refusal of
these ministers to become members of this mixecl body was
treated as a matter of discipline; and so the sentence for
thus atlhering to an old unaltered faith apparently amounts to
deprivation.

That this is so seems to proceed from the effect of the Act
of October 30, 1900, whereby it was resolveil that the whole
property of the Free Church should be transferrecl to and belong
to the United Free Church.. The assertion thut the dissenting
minority by so dissenting ceasecl to be members of the Free
Church, and lost and forfeited all their rights and privileges
as members thereof, is to be found at statement 15 of the
tlefenclers' case. The sentense thus imposed upon the ruinisters

3  2 Y  2
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H. L. (so.) as treating the Establishment prinoiple as being non-esscntial

r$o{ or unimPortaut.

F*"J&"u"o Still more important is ii to consicler wbat was the view of

o. s"o'"^"o the importance of the principle entertained by those ilonore

^!Yri,\lTio *ho, Juy be, listeneil to the appeal of Dr. chalmers. woul<l

o"rfi'ous they have regarded it as non-essential ? Would they have
(".i). endowe6 a Church pledged to Voluntaryism ? I think not.

Illeceugrnn It is a much easier task to gather the views of the Unitetl

vohn. presbyterian Church on the subjeci of Establishmeni. That

r,,iJi.. Church came ipto existence in the year 1847 by virtue of the

union of two churches which had previously seceded from the

i , 4 ; .
ts
f.
91
!+{
f
1i
q

F.

ir
lr!

t
u
iJ

fl
:it.

il

{
$
ji

&
il
rii

q
*
t{
2

r l

li
! l
t
i-1

i:
h

i

l,
ii

r
:t
a:

*
ffi*.--



*

s
F;
t6),
t ;

a)
! : :

i{

' i
, : , 1

".\
i i
i.i

l.i
' L
i ),1

,t
1t:
:if,

ft
';

|a

r{
t5

fi

i3
7,i

!fu
t!

it

F

t,

g:

#
iri
iE
[t

{*
!-a'tt

664 BOUSE OF LORDS t1e04l

E. L. (So.) who adhereil to their old opinions is somewhat clraconic :

1904 " They separatecl ancl cut themselves off from the said Church,"

Fruff,oo"r, says the statement of the tlefenilers, " ancl by so doing lost and
oij::l:l)" forfeited all their rights and privileges as members thereof'

( U  t r N E 8 A L

e'i'"'"it oO They clo not constitute or represent the Free Church of

o"rl.oon Scotlancl, and they have no right or title to any property
O'"y) which belonged to the said Free Church of Scotland. They

Mto,rutgrsn &re Dot members of the united Free church of scotiand, and

voloo. they have no rigbt or title to any properly belonging to it."

r*-I-o My Irords, there are one or two subjects that must be

referrecl to. Irorcl Trayner iu his judgment says : " But esto

that the Establishment principle had lrcen explicitly declaretl

in 1843 to be an essential principle of the Free Church, I think

the Church had the power to abandoo that principle, ancl to

that extent alter that principle." From this view I differ,

because, regording " essential " as meaning f undamental, I t lo

not think that a Church can' change such funclamental prin-

ciple and yet at the same time preserve ibs identity' As I

unclersboocl, it was admitted at the bar this power of change is

restricted so as to keep the Church within the limits of identity.

The retention of the name doeg nob preserve identity, and yet

the change of principles might be so great as to leave nothing

but the name of the Church. I think, too, it was admitted, by

way of example that if chnnge hail introduced the doctrines of

the Church of ll,ome the ideniity of the Free Church would

be losb; and surely this view brings us back to the question

whether there has been any change of a fundamental or vital

principle of the Church, and to this an answer has been given.

An important document, the motlel trust deed of November,

1844, has also to be dealt with. The respondents naturallyrely

upon it as shewing that at the very time of the secession it

was contemplated that tbe Free Church might unite with

other Churches. I agree that this is so, for the deed sets out

a trust in favour of the congregations " of the said body of

Cbristians called the Free Church o[ Scotland, or of anyunited

body of Christians composetl o[ them, and of such obher body

or bodies of Christians as the said Free Church may at any

time hereafter associate with themeelves."

A. C. AND PRIYT COUNOIL.

Even if the model trust deed contained no such reference E. L. (So)
to union with other Churchee I should regarcl the power as le04
existing, for I agree with Lorcl Young when he eays in his po"ifis*6*
judgment that " any two or more Churches may lawfully oo11" on ScoTreso' - "  J  - - - - -  ( G r s e c a r ,

so as to form one Church, and that nothing rnore is necessary Asir:-unr.r or)

to the union than their own congent, which they are respectively o"*lr"ux

665

free to give or witbhold." (g)
I Doubtless thab is so in respect of tbe mere legality of the IlLrceLrsrEB

\ act of unibing, bub different considerations are raised in these yutno.

lsuits. We have to deal with the. rights of property, rvith the *ili*
L i

I I execution of trusts, anil we have to see that tbe objects the
U clonors had in view are carried out. Such being the case, f do

not think that the model trust cleeil gives greater power of
union than the Free Church possesseil without it. The Church
may unite, ancl so says the model trust deed, but if property
is sought to be transferreil to the new bocly the iilentity of that
new body-that is the Free Church-after the union must be
mainiained ; and nothing in the deed gives a power to unite
so as to bring into existence a Church incapable of identity
with the Free Church. And if this be so, we are recalleil to
the consideration of the main question argued in this case.

I\Iy l-rords, great stress was laid at tbe bar upon t\e effect of
an Act passed in the year 1697 calieil the Barrier Act. (1) It
was argueil that tbis Act conferred legislative powers upon the
General Assembly in respect of rnatters of docirine or worship,
discipline or government within the Church. I caunot agree
in this view. The Aci is entitled " An Act anent the method
of passing Acts of Assembly of general concern to the Church,
and for preventing of innovations." It is a proceclure Act
regulating the exercise of the exieting powers of the Assembly,

but conferring no new jurisdiction and increasing no powbrs.

Doubtless the Assembly had before the passing of the Acts

certain powers in respect of the nratters referrecl to, ancl it

was thought desirable to enact that such powers should only

be exercisecl after full notice given. That is all the Barrier

Act dicl. Certainly nothing within it gives any power to alter

the identity of the cburcS; 
oon.. G, p. ?86.
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II. L. (so.) lfy l-.rorcls, I have not thought it necessary to enter upon
le04 any detailed statement of the law affecting the application of

t*rJlro*.uproperty left in trust for a voluntary body such as the Free

"?3:$*:" Church was, It seems enough to say that suffrcient guidance
Asinxslr or) on that subject is to be found in the case of. Craigdallie v,

o""l.oor Aikntan (1), the tlecision in which case supplies principles
(Loeu).t"':' applicable to the present.

llreoer'retrr I probably have already conveyed. to your Lordships the
Youxc. result I have arrivecl at. After very earnest consideration of

r,o.-u.rruc. the facts before this Ilouse,.and of the very able argurnents
-1.*,,, 

presented at the bar, I have come to the conclusion that the

appellants are entitleil to the juclgment of your Lordships.

That conclusion is founcleil upon the grouncls I have above

referrecl to. I am thus relieved from dealing with the

seconal ground upon which the union of ihe Churches is

attacked, and I am glail thai there is no necessity for me to
' deal with that interesting but clifficult problem presentecl

. by the alleged difference of doctrine existing io the two

Churches.
I am aware l,hat your Lorclships' duty is only to give iudg-

. ment upon the strict issues raised before you, and that that
jodgment nust l ie where it falls; but, even at the risk of

exceeding my duty, I venture to express the sincere hope that

some way will be founcl to avoid the capture by either litiganis

of any spoils of war; ancl that hope is confrdent, because I

believe that the primary, indeecl the ouly, object of those who

have united and those who have clissented has been to promote

the interests of the Church, ancl that equally now will it be

their care that the Church as a whole and the inclividual

members of it shall in no degree suffer from the events with

which your I-,,ordships have hatl to cleal'

Lonp RonpRrsoN. I\Iy Lords, in the elaborate arguments

submiitecl to the llouse many questions have been discussed

which involve clifficult theological and historical inquiries. I

have, as in duty bouncl, carefully consiclerecl those various

aspects of the controversy, and I have come to the conciusion

f1 )  1  Dow,1 ,16 .

a. c. AND PRIVY COUNCII,.

that the case admits of decision, and ought to be decided, upon rl. L. (so.)
grounds mdch more palpable and certain. 1904

1 The question is, to whom cloes certain property now belong p*"fio..u
I which was given to the denomination of Christiaus which or scorr,^xr

, callecl itself the Free Church of Scouard ? 
-Til 

;d;;; o5$""T?i^i"t
founded in L843; it consisted of ministers ancl laity, who o""firou:i
seceded from the Established Church of Scotland on certain (r'ono)'

questions of Church polity, but who professed to carry rr1tr6 rh-..l-:sren

them all the doctrine and system of tle Established Church, vohn.
only freeing themselves, by secession, from what they regardecl r,o,rlouu-,troo.
as intolerable encroachments by the l-.raw Courts upon the .
Chu rch ,ssp i r i t ua l f unc t i ons .R igh t l yo rwrong l y , t he theo ry
of the Free Church was that they, aud not the Established
Church, were the Church of Scotland.

The Church thus set up was enclowecl, by the liberality of
its members, with the property Dow in dispute. Two com-
petitors now claim it. Of the responclents, the first remark to
be made goes to the very root of their clain. They are not,
either in name or composition, the Free Church of Scotlancl i

They are not even the majority of the Free Church, but the
assignees of the majority of the X'ree Church; they are a body
formed, in 1900 by the fusion of the majority of the Free
Church with another body of Presbyterian Dissenters, the
United Presbyterian Church. The property of the Free
Church is claimed. by this composite body, which, to the
extent of a thircl or some large proportion (for the particulars
are not before us ancl are unimportant), is composect of United
Presbyterians. Of this new body it may be affirmecl nearly
as truly that it is United Presbyterian as t\at it is Free
Church, ancl its name, the " Unitecl Free Church," suggests
the fact.

Now I do not atiach conclusive imporbance to tbe name;
bui it is important and still more significant. fn any view,l
the change of name and the fact of fusion put it on the i
responclents to prove their identiiy with the original bene- t
ficiaries. They have to do this, too, not in a question with the \
heirs-at-law of the founclers, but in competition with an I
existing borly of ministers ancl members of the original Free

667
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H. L. (so.) Church, who have simply stoyed where they were, antl about

re04 whose pedigree there is no dubiety.

Frr.]fioucu For reasons to be afterwarils statecl, it is not too lightly to

"?#Hlll' be assumeal that guch unions are within the con:petency of any
Agitusrv or) majority, however large, even if there existed no essential

ovu'irooo, differences between the uniting boilies. The present, however,
("":)' 

is not a case in which (as in some instances, which will pre-
MecrustEe sently be examined in detail) the Free Church has absorbetl

Yooro. emaller Presbyterian bodies holding all her own pristine prin-

r'uilr"*o. ciples, and has done so without any change of her Dame or
formularies. The United Presbyterian Church treatetl with

i:. i, i  " ancl joined the Free Church not only formally, but in fact, on
'r ': ' :  

at least equal terms. The two bodies which met to con-

summate the union enactecl and declared tbat the Free Church

and tbe Uniteil Presbyterian Church " do and shall henceforth

constitute one united Church, that the name of the United

Church shall be the United Free Church of Scotlancl, and that
' its supreme Court shall be designatecl the General Assembly of

the United Free Church of Scotlantl." From these proceedings

. it resulted that, so far as the responclents were concernetl, the
Free Church judicatories ceased to exist, their place being
taken by Kirk Sessions, Presbyteries, Synods, ancl General
Assemblies of the new Chnrcb, composecl in parb of gentlemen

who formerly were Unitecl Presbyterians, anil in part of
gentlemen who formerly were Free Churchmen.

On October 30, 1900, the General AsseTbly of the lt'ree
Church maile over the whole property of the Free Church to
the United Free Church. Oa the following day, October 31,
1900, the General Assembly of the new Church proceecled to

' set up a new formulary for the atlmission of their preachers,
' which had been preconcerted antl macle matter of treaiy.

Whereas a probationer of the Free Church usetl to be required

to affirm his belief that " The whole doctrine of ' the Confes-

sion of Faith' is tbe truths of Gocl," the United Free Church
probationer requires to affirm his belief in " the doctrine of
this Church " (i.e., the Uniteil Free Church) " set forth in ihe
Confeesion of Faith." (The elasticity of " the doctrine of the

United Free Church," which is thus made the objeci of belief,

a. c. AND PRIYY OOI]NCII,. 669

is ascertained by the fact thai the various matters of agreement u. r,. 1s0.1
between the churches with a view to union were declared by r90+
the Unitecl Assembly to be ,,accepted and enactecl without rru"ff iono"
prejudice to the inherent liberty of the United Church as a oI scorurxp
church of christ to determine and regulate it, o*o ,oo.titqiioo 

"[lll;',?il)ancl laws as duty may require in dependence on the grace of o""Jroou
God aud under the guidance of his lloly \vord.") The Uniteil (""3).

Free Church probationer has also to affirm the general prin- lfucer,rmra
ciples of the (united Presbyterian) " Basis of union, 1g47," as voi-'n.
well as those of the (Free church) "claim of Right of 1g42,' k,ar.u"-.t-.
to be principles sanctionert by ihe Word of God and the subor_
cliuate standards of the church. r do not at present comurent
on the importance of such changes, but noteihem as shewing
that the constitution of the new church is a new consti iution
enactetl by the.new ancl composite body, and adapted to the
exigencies of the United Presbyteiians.

Another matter of salient importance demands attention.
One of the recitals in the Aci of General Assembly of the Free
Church by which they authorized tbe union is that, ,, the com_
mittees of the two Churches having met and communicatecl to
one another the existing doctrinal standarcls, rules, ancl methode
of the two Churches, it appeared thai in regard to iloctrine, y'.

government, iliscipline, ancl rvorship therein set forth a remark-
able ancl h"ppy agreement obtained bebween them, and also in
particular in the views of the two Churches in respect to the
spirituality ancl freedom of the Church of Chrisb-her subjection
to llim as her only Head and to IIis \Yord as her supreme.
standarcl, and that an incorporating union might harmoniously
be accomplished." There is no profession of identity, but of
an " agreement " having been ,,obtained," which is describecl
as "remarkable." Now the steps ancl stages of these long
negotiations are before the llouse, ancl from these it appearg
that on this question of Establisbment there were in 1868
ancl in 1867 sharp clifferences. The tenets of the two bodies
are printed in parallel columns in the printed papers, and f am
going shortly to refer to theru.

Nothing before the llouse shews or suggests that the United
Presbyterians departed by an iota from their own cloctrine. On
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II. r,. (sc.) the other hancl, there is no avowal by the Free Church that she

leO+ departed from the position formulated in the parallel columns.

Fu"rGuo"' What was clone was simply to drop the subject and unite'

;!!""";"" While such is the name ancl sucb the composition of the

"$"X?fi.l 
responclents' body, the position of the other eompeiitor, the

o""l*un appeliants, is very much simpler' Tbey are those rr\inisters and 
1

("'l) fait' of the Free Church who did not concur in the union of 
i

Itfrcurerue 1900, but protested against it; they have clone nothing but 
\

yJor*. remain where they were, hold.ing to the letter all the cloctrines I

r.ora[ilrteon. of the Free Church, adhering to it as an institute, aud continu- 
|

ing its exisbence according to the measure of their powers' 'J

T h e v s a v t h a t i n t h e e v e n t w h i c h h a s h a p p e n e d t h e y a r e t h e
'':t ' : i : ' ' ; 'r"""' r 'r"" Ciurch-their brethten having left them for tbis new

Church - j us tas thoseb rebh renmigh thave le f t t hemfo r the
Establisbuent or for the Episcopalians. They have, however,

beenc lec la redby the responc len tsno longe l t obeo f the i r com-
mun ion ,and the i rmansesanc l chu rcheshavebeen fo rma l l y
c la imed 'by the respon t l en t s fo r the i rownexc lus i veuse .The
adherenbs of the appellants are numerically few-some few

thousancls-but it has not been suggestecl that this introduces

any lega ld i f f e rence f romthes i t ua t i onas i twou l t l havebeen
naa tueybee r rmore [uE le rous .S i r r ce the r l ayso fCy rus i t has
b e e n h e l d t h a b j u s t i c e i s d o n e b y g i v i n g p e o p l e ' n o t w h a t f i t s
them, but what belongs to them'

S u c h b e i n g , i n s k e t c h , t h e r e l a t i v e p o s i t i o n s o f t h e t w o
. c l a i m a n t s t o t h i s p r o p e r t y , i t i s p l a i n t h a t t h e r e s p o n c l e n t s c a n

on l ysucceedbymak ingou t tha i i twasan inhe ren tqua l i t yo f
thatFreeChurchtowhrchth isproperty t .asgiventhat i tcoul< l
t ransformi tsel f in thewaythat lhavedescr ibed,ancloust f rom
the property those who desire to remain where they were' in

principle, cloctrine, and organization' For let it not be lorgotten

thai thecontent ionof therespont lentsnecessar i ly involvesthat
thema jo r i t y i sen t i t l ed , -no tmere l y themse lves to re ta in the
property ,but(1. ) to int rod.ucetheUni tec lPresbyter iansasbene.
f i c i a r i e s , a n d ( 2 . ) t o o u s t t h e d i s s e n t i e r r t m i n o r i t y f r o m t h e
b e n e f i t s o f t h e f o u r i d a i i o n . T l r i s i s l v h y l p r o t e s t e d a i t h e

outset agaiust the too ready acceptance of ihe doctrine that

" union " is competent to a majority'

a. c. AND ?RIW COUNCIL. 6?1

In consitlering this coniention, I steady myself by dwelling H. r,. (so.)
on au observation very frequently repeated by the Dean of 1904
Faculty in his able speech for the respontlents. " This c&se," p*"ffiu*s,
saicl the De&n, " differs from all previous cases in the same or Scorr.rro

region of law in this-this is a gift to a Church," not to a con- o5$""X?Yi"l

gregation, nor for the promotion of certain cloctrines, but to a ovelroux
Church nameil and designatecl. I think there is great force in (t":)

this, but in another way from that intended. This property Mec,r:,rstB

, was given to the Free Church, an existing Church, complete YouNc.

wibhin itself as an ecclesiastical organism ancl separate froh r,.riil,,*o.

] other Churches, 'Ihis becomes extremely clear when it is
i remembered that there were already existing, at the moment , ., .- ,

of the disruption, the two dissenting Presbyterian bodies which 1 r 'r: ;;#i '

now form this very United Presbyterian Church, and that tbe
incorporation of those two into the United Presbyterian Church
took place in J-847, during thoseearly years of the Free Church
when this property was being accumulatetl. Those dissenting
boclies were, so far as worship, tloctrine, discipline, antl govern-
ment were disclosed in their standarcls, exacily the same as
the Free Church which was set up sicle by sicle with them.
Accordingly, even if we knew nothing to corroborate the
inference which this gives rise to, the broacl fact is that the
Free Church was set up as an indepenclent Church separate
from those with whom tbe recent uuion has now been effectecl.
Therefore, with the Dean of Faculty, I say this property'was
given to a particular Church, autl it is very difficult to see that
it will do to end that Church, ancl then, picking up most of her
cloctrines, come forward to claim that United Presbyterian

and Free Church alike shall share as members of a body which
is not even called the Free Church

When the history of the foundation of the Free Church is
more closely examinecl, we see that it was not fortuitously or
from mere love of separation that the Free Church was foundecl

antl endowecl as a Church separate from the two confluents of
tbe United Presbyterian Church,

Those existing dissenting bodies held opinions about Church
government and Church and State which were inherited. ancl
carried forward by the United Presbyterian Church; and in
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672 EOUSE OF LORDS ue04l

H. L. (sc.) 1848 they, as after 1847 their euccbssor the Unite6 Presby-

1904 terian churcb, were the exponents in scotland of voluntary

F""J-E,""rs principles. By this, as it ought to be unnecessary to say, I

"?fffi|;ll' mean, not merely that in fact they lnere Dot endowed by the

e!"r-i"i" """> 
State, but that they were opposed on principle to the enilow-

O*rirouo ment of religion by the State. It is honourable to the United
(."Y) presbyterian Church that, in good times and in bad, ii has

X.rc,r..r.rstr'n never useil ambiguous language or nicely balanced phrases

voho. about this matter, ancl has never sailecl under false colours.

r,ril"*o. AII tbrough the negotiations with the Free Churcb, as before

them, it vas strenuous end busy in " difiusing a knowledge of

the voluntary principles of the Church "; it year by year

upheld " the Church's testimony on tbe Proper relatione of

Church and State, and in favour of religious equalit'y by ilis-

establjshment and disendowment," ancl " reDewed the testimony

of 1847, constantly maintained, 'Tbat i i  is not withjn the

province of civil government to provid'e for the religious

instruction of the subject." '

fn orcler, once for all, to ascertain precisely the true position

of the United Preebyterian Churcir upon these subjects, it is

convenient to read the statement of tbeir clistinctive principles

made by their couimittee when negoiiating for union with the

Free Church in 1867; and the passage has a special value,

because, in tbe circumstances, it was not l ikely to contain

overstatements on controversial points' It stands out also as

a landmark be,cause it has never to this day been abandoned by

the United Presbyterian Cburch, either before, in, or after their

union with the Free Churcb. Here is what is saicl: " That it

is not competent to the civil magistrate to give legislative

sancticn to any creecl in the way of seiting up a civil establish-

ment of religion, nor is i i  within his province to provide for

the expense of the ministrations of religion out of the national

resources ; that Jesus Cbrist, as sole Kiug antl l lead of II is

Church, has enjoined upon IIis people to proride for majntain'

ing and extending it by free-wil l offerings ; that this being the

ordjnance of Christ, it excludes Statc aid for these purposos'

and that ailberence to it is the true safeguard of the church's

intlepenilence. Moreover, though uniformity of opinion with

a. c. AND ?RIYY COIINCIIT. 673

respect to civit establishmenbs of religion is not a tero of com- rr. L. (So.)

munion in the United Presbyterian Church, yet the views on 1904
this subject held and universally acied upon are opposeil to F"".Gouo"
these institutions." or soorrexo

AII of this deolaration is very clear, but the closing sentence 
"5$l'l'"?'l'l

has a epecial signi6cance in regard to tbe whole of the present ot"l 'oor.
oase. On paper, the Unitecl Presbyterian Church held just the ('"" ')

sarne general doctrines as the other Presbyierian Churches ' lr'r'calrsrrr

I ike them, she held the Scripbures to be the only rule of faith; v#*o.

as with them, so with her, the Westninster Confession ancl -uEil.*n.

Catechisms were her Confessioo aud Catechism. None of her

formularies urade mention of Voluntaryisrn or exactecl the pro-
'fession 

of that principle from her oflice-bearers or members.
The learned, judges whose decision is now uuder review woulcl,
I suppose, have thought that this fact removed all ground. of
division between the voluntary boclies aad the Free Church
bodies in L813. But the founclers of the Free Church were
not content with these criteria of the distiactive notes or
testimonies of a Church, and they decliaed. to coalesce with the
Voluntaries, although Voluntaryism was not then, any more
than now, a term of communion in those bodies. " The
Affectionate F,epresentation of the Free Churcb of Scotland,
1843," is conclusive on this point, ancl it has a peculiarly direct
authority ancl relevance in bhe present coDtroversy. It has
been callecl, and I think accurately, " the prospectus " of the
new Church, and it sbates the grounds and principles on which
support was askeal for it. Now this manifesto or prospectus
cliscusses this very question of the proper relations of the Free
Church to the Dissenters, whb now form the United Presby-
terian Church. The manifesto seems to aoticipate the not
unnatural objection to the formation of a new Church, that
here were exisbing orthodox Presbyterian Churohes-why not
join them? The answer is conclusive. That would be against
our principles. And in two very eloquent pages-for the
writer was Dr. Chalmers-theEsbablishmeot principle is urged
upon those adilressecl, in the most peremptory teros, as being
sti l l  binding on them as "& aloctrine or arbicle of fuith"-the

Voluntaries are warnetl that they mistook the Free Church if
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674 HOUSE OF LOnDS tr904l

H. L. (Sc.) they conceived them to be voluntaries ; ancl it is emphatically

le04 asserted for the Free Church that, " though we quit the

r*""-Eu*rr Establishmenb we go out on the Establishment principle; we

"i$:"1;1:I" quit a vitiatetl Establishment, but would rejoice in returning to

ei"r-"ii 
""1 & pure one." The same attitude is politely but firmly expressetl

o"rlro"n in the General Assembly's replies to the various bodies of
("t"') 

Voluntaries who addressed the Free Church 'with congratula-
lll.rcerrsrrn tions at the time of the disruption. l1hey are all asked not to

voinn. mistake the Free Church for Voluntaries'

Lonr-Rob".tpn. The conclusion which I draw from all this is thai it was of

the essence of the foundation to which this property belongs

that it should be a church separate from voluntary Dissenters.
r;:';l''t"l:.' 

On broader grouncls, though closely connected' it is tlifficult to

see how the pretensions of the Free Church, such as they were,

could have been embodied in anything but a Church of her

own. Iiler theory wae that she was, amid right-hancl and left-

hantl defections, the Church of Scotland-the Church of tbe

first and the secontl Reformations-the burning bush, never

consumecl. With alt Presbyterians, this is a noble claim to

allegiance; nor was it the less inspiring in 1843, because the

Church had been (as she helcl) unjustly cleprived of the benefits

of Establisbmenb, ancl ber Ioyaliy to the principle of natioual

religion was proving itself to be of the sort that is true although

it be not shone uPon.

Now, in dealing with the question before your I-.,ordships'

Elouse, it is necessary from the outset to bear firmly in mind

that the Establishment principle can be heltl by Churches that,

in fact, are uDconDectecl with the State, ancl are, in fact,

supported' by voluntary contributions &lone. I should have

thought this the necessary hypothesis of the whole question, as

we have to do wiih a dissenting Church; but in two passages

of the learned. judges' opinions, afterwards to be atlverted to,

this seems to be forgotten.

Again, the intrinsic importance of any particular doctrine in

relation to the general body of christian teaching is no criterion

. of whether it is or is not an essential or {unclamental doctrine

in a particular Church, and least of all in Scotland. It is not

its own importance, but the place assigned to it in the foundation

A. C, AND PRIW COUNCIIJ. 675

of the new Church thai has got to be ascertaineil. I dwell E. L. (so.)
on this for a moment, and illustrate it from the case in hand. 190*'Whether 

the Establishment principle is or is uot a funclamental 1,,,,rifio"r,
iloctrine of the Free Church is the dispute in this case ; brrt oF, scmLAND

there is no doubt ai all that the claim 
"f 

t;'F; Cn"t.n-". ^S$il:l h
against the l-raw Courts (t put it shortly) is of the essence of on"lror*
her foundation. This question is settled, not because the 

("""")

judges or your Lordships so appraise that doctrine, in com- llecer,rsrrr

parison with a,ll the various docrines of faith anil morals set out Youxo.
in the Confession of Faith, but because that was the undoubted r..oilil**'
ground on which the new Church was eet up. Now I observe
in f:ord I-row's very able judgment that he makes much of the
fact that here were two Churches identical in doctrine, worship, ,l:" ' I':' l';t1-'l

ancl form of government, and they were working together in
the same field., so that their agencies overlapped and their
efforts were to some extent wasted. And his Irordsbip goes on
to speak of the duty of unity among Christians.

This is all very true ; but then these considerations were full
in view of the founclers of the Free Church. This is not a case
where the new Church was set up in Scotlaud to preach the
Gospel to people who were not within reach of the common
doctrines of Christianity, or even of Calvinistic Christianity.
In the theory of the founders of the Free Church, it was intoler-
able that their adherents, although agreeing in all other matters,
should continue to worship along with those who were content
that ihe Court of Session should force the presbytery to orclain
the patron's presentee, and clo all the various things which lecl
to the disruption. In fact, again, they set up their churches
side by side with those of the other Presbyterian bodies who
also heltl exactly the same'doctrinal stantlards. And the evil
conseguences of having two eeparate churches insteacl of one,
which Lor<l l-row atlverts to, being palpable and flagrant, then
as now, the just inference seems to be that the founders of the
Free Church deemed the difference between themselves and
the Voluntaries so vital that the duty of Christian unity rr_rust
give way to the more imperious duty of Christian fidelity to
truth. In the same fashion the older secessions hacl taken
place on questions not about any of the doctrines of personal

..:.

fi.
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E. L. (so.) religion or of theology, but about Church polity' Questions of

1904 polity hail, in short, beeu in Scotland often made the causes of

Fo"ffio1"n separation between Cb.urches, and in 1843 this unquestionably
;i$HXl:" w"s again the case. The only question is, Was the doctrine of

eJ"rr"i" or) politv on rvhich the Free Church was founded solely what was

oo",lrrrn ialled spiritual independence, or ditl it not also comprehenil
(1-') 

the Establishment principle ?
l[ecu.terrn I am, of c.ur$e, not to be UnderstOotl as speaking in praise

iot"n. of separation (or of any doctrine on one side or another of this

araEirtson. dispute), but no one will understancl the presenb case unless he

,".uiu". iuto his mind the possibility of people valuing separa'-

i :: .\; !r . t ion as a safeguard for doctrines which they hold intensely' and
:ii. , i. ;'.r' 

as to which they know that the surrounding world is inclifferent

or hostile. Ancl the error of the respondents seems to me to be

that, shutting their eyes to the extremely special anrl limitetl

raison d'6tre of theFree Church, antl contemplating themselves

a s a C h r i s t i a n C h u r c h , t h e y m e a s u r e t h e i m p o r t a n c e o f a n y
doctrine in relation to christianity as a whole, and not with

reference to t)reir own distinctive origin'

A n o t h e r f a l l a c y m u s t b e g u a r d e d a g a i n s t . T o p r o v e t h a t
. spiritual independence is more important than the Establish-

n ren ip r i nc ip le i son l y top rove tha t the la t t e r i s i n impor tance
strborclinate to tbe fornrer ; but it does not entitle us to call the

Establ ishmentpr inc ip leapr inc ip leofsubordinate importance.
The true question, as I view the matter, is whether the two

t loct r ines(spi r i tua l independenceandEstabl ishment)havenot
been macle by the founclers of the Free Church'complementary

Parts of one doctrine'

Tbe instrument of the highest anil most direct authority,

as evidencing the position of the Froe Churth' is the protest

of 1843. 11 was, by Act of Assembly' enjoined on the

presbyteries to record this protest, together with the Act of

Separation and Deed of Demission' at the beginning of their

presbytery books as the ground' anil warrant of their pro-

. ceedings. The protest seeme to me' on the face of it '

amply to support the " Affectionate Il'epresentation " (alread)

referrecl to) io tUe assertion that " we corue out on the Estab-

l i e h m e n t p r i n c i p l e ' ' ' T h e p r o t e s t i s t h a t i t s h a l l b e l a w f u l t o

A. C. AND PRIVY COUNCII,.

them, in the circumstances in which they are placecl, to H. L. (sc.)
withclraw from the existing Egtablishment (as if this act reo+
requirecl defence) ; but they make this protest " while firmiy 1.*""-ffu.."
asserting the right and duty of the civil.magistrate to maintain "?ff]:t*il"
antl support an establishment of religion in accorclance with -\ssl!rBr.t (,F)

God's Wortl, ancl reserving to ourselves ancl our successors to otriro"o,
strive by all lawful means, as opportuniiy shall in God's 

(1"')

providence be ofierecl, to secure the performance of this cluty trfucersrrn'

agreeably to the Scriptures," &ncl so on. Your l-rordships have Y,)uNG.

doubtless read the clocument as a whole, ancl there is nothing r,ord illrtso.
in the context which cletracts from the significant and. solemn
emphasis of what I have quoted. They had come to the
conclusion that, in the circumstances in rvhich they founcl
themselves, " a free Assembly of the Church of Scotland as by
law establishecl cannot at this time be holden," ancl therefore,
and therefore only, they came out.

The claim, ileclaration, and protest of 1842 is referretl to in
the protest of 1843 as setting forth the true constitution of the
Church. Now Lord l-low, admitiing that in this document
also the Establishment principle is affirmecl, remarks that it is

" in a parenthetical way." The simple explanation of the
torm of the sentence, and of the lesser saliency of the positiou
assignecl to that principle in this paper, is that it is a manifesto
from antl by an Established Church. The motive of the paper

is to protest against interference with the judicatories of that

Church. Accordingly, the hypothesis is that Establishment

as a principle requires no vindication or assertion; and it in
fact only enters the argument when the loss of Establishmeni

is refeued to as one of the national clangers impending. Bur

the references in this connection are of unmistakable import.

The unqualified language of the protest of 1843, the docu-

ment which, as we have seen, each presbytery was to take as

the warrant of its proceedings, stands witness, therefore, of the

distinctive principles of the Free Church. I have already

spoken of the Affectionate Representation of 1843 as the mani-

festo on which enclowment was invited; and these two historical

papers arre those which bear most clirectly on rhe question,

What are the trusts of this fouuilation ?
A. C. 190{. 3 2 Z
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E. L. (so.) There are a number of authoritative ilocuments of ihe

1g0:t General Assembly in following years; anil, having examinetl

F*rrGou.u them all, I find them all to bear out the statements made to

"i*3:iil' the public in the affectionate representation. The degree of
Asinunrv orn) prominence attached to the one or the other of the Church'e

Ot"irour doctrines of course clepends on the occasion of the pronounce-
(t'"*")- 

ment, ancl it would be unfair to isolate any statement from ite
lllcer,rsrtn motive antl context. I shall meution three utterances a,g

v#-"n. instructive in more ways than one, especially as the first of

Lord Rob€rrloa. these is founded on by the responclents.

In 1851 (the mabter in hand rendering this lppropriate) it

is spiritual inilependence that is put into the " parenthesis "

and the Establishment principle that is substantively asserted.

" While this Church has ever helil that she possesses an

independent and exclusive jurisdiction or power in aII eccle-

siastical mattets," ancl so on, " she has at the same time always

strenuously advocated. the docttine taught in Holy Scripture,

that nations and their rulers are bound to own the truth of

God and to advance the Kingdom of His Son." The Assembly

goes on, in a historical review of Scottish history, to illustrate

how this had been done and. how it had. not been done,

tbe first instances approved being the statutes establishing

the Church in 1567 auil 1592. Now in this paper there

occurs a passage which has been founded on by trhe responcl'

ents, in which the Assembly says that " it is her being

free and not her being established that constitutes the real

historical and heretlitary itleniity of the Reformed National

Church of Scotland." Of course it is not the fact of her being

established that constitutes the idgntity, or the Free Churcb

claim woukl be impossible. But I entirely fail to see what

this has to say to the principle of Establishment. This argu-

ment of the respondents is merely another instance of the

recurring fallacy which confuses the fact of a Church being

establishetl with the holtling by a Church of the Establishment

principle.
The " Act VII. 1853 " is " anent the principles of the

Church "; it is short and unequivocal, ancl it contains an

authoritative expoeition or gloss of the claim, tleclaration, ancl

a. c. aND PBrrr ooIINCIL. 6?9

prbtest of 1842 and the protest of 1843. ft ,, cleclares that rr. L. (so.)
this Church maintains unaltered ancl uncompromisecl the 1904
principles set forth in the claim, declaration, ancl protest of ru""Gor",
1842 and the protest of 1843 relative to ihe lawfulness and oF somr,,r.rur

obligation of i scriptural atliance between the Church of A[:H:] 1")
Christ and the State." It will be remembered that in the o"ri.oo*
protest tbe protestors reserved to themselves anil their (LoRD)'

succegsors " to etrive by all lawful means to secure the per- ltroerrsrrn

formance of the cluty of the Siate to support an Establishment yohn.

of religion in accorclance with God.'s 
'woral." 

so now the r-ai"r"r,.*.
General Assembly goes on to explain that there is not, in lB5B,
any " present call " to take steps in that direction. This, the
return to a purified Establishment, was the only ,, union " ever', 

'; -r':

thought of by the old Free Church.
The only other Act of Assembly of the Free Church to which

I need refer is that of 1873, in which, in full view of the United
Presbyterians-for the Act relates to the mutual eligibility of
their ministers-the Assembly ,, declare their adherence to the
great fundamental principles oi this Church, regarcling, first,
the sole ancl supreme authority of the I:ord Jesus Christ " (I
neecl not quote this in full-it is the doctrine of spiritual incle-
penclence) ; and, seconclly, " the prerogative of the Lorcl Jesue
Chrigt as head. over all things to His Church ancl supreme over
nations and their rulers, tvho are consequently bouncl collec-
tively and officially as well as individually and personally to
own ancl honour IIis authority, to further the interests of Hie
holy religion, and. to accept the guidance of IIis Word as
making known IIis mind antl will." 

'We 
are now, in 1828,

entering the zone of negotiation, and the language is becoming
a little general ; but the important thing is that the doctrine
about the State, whatever it was, is put abreast of the doctrine
about spiritual independence, the two being declarecl .,great

funclamental principles of ihis Church." And what the second
of these iloctrines was in 1843 is not in doubr.

What has now been said relates to authoritative declarations
of the Free Church herself ; ancl now a wordl must be saial of
her inheritecl standards. I shall put the argument very low
indeed when I say that the Confession of Faith, on the face
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680 EOUSE OF LOBDS tl9O4l

Ir. L. (60.) of it, is consistent with the high place given by the Disruption
lc04 leaclers to the Establishment principle. It is quite certain

FHrrTruno' that the Confession of !'aith is iuexorably opfo..d to the

"?ff!|:fl" theory of religious equality, which is, as we have seen, to this
Aseuusrv or) day avowecl by the United Presbyterians, who now form part

()v-uRrouN of the responclents' Church. The notion that the State is to
(:T)' 

stantl neutral between good religions anal bacl, which is what
MrcArtsrrn is meant by religious equality, is diametrically opposeil to the

Youxc. whole teaching of John Knox. Upon this subject, ancl on
r,o,uililmo. this occasion, I cannot do better than quote from one of the

Disruption leaclers themselves, the historian of .,The Ten
Years' Conflict" (1876 edition, pp. 39 and 41 of vol. i.;.
" KD.ox," says Dr. Robert Buchanan, " and his enlightened
and able associates were clear and ilecided about these two
things : first, that no State can, without grievous sin, lend its
countenance to the Roman Antichrist or to any faise religion
whatever; and, second, that every Siate is bouncl to embrace,
acknowleclge, ancl encourage the true religion." ,,fu Scotland,
as everywhere else, at the period of the Reformation, the duty
of the State to own anil uphold tbe true religion was lookecl
upon as a :fi.rst principle, which did not require and hardly
admitted of discussion." To those who realize the high
theocratic views of the sixteenth and seventeenth centuries
in Scotlancl, it is easy to unclerstand that the autonomy of
Gocl's Church and the duty of the State to support it were
but two essential parts of the one great conception of a
Christian nation. And this is in truth the clue to the
Disruption documents.

On the specific question about the 23ril chapter of the
Confession of Faith, I own that I read with some surprise
that doubts had been entertainetl by learned juclges as to
the effect of the words that it is the duty of the civil
magistrate to "take orcler that" "the orclinances of God"
be "cluly settlecl, ad.nrinistered, and observecl." I must etill
take leave to think that those lvorcls clo describe wbat we
call Establishment; and I observe that in tlne CantpbeltotL
Case (l), where these observatious were macle, the question

(I) Gulbraith v. ,Sznit/r, (1837) 15 S. 808; (r84S) S D. 665.

a. c. AND PRIYY COUNCIL.

before the court was state enilowment, which is a difrerent E. L. (sc.)
thing. 1904

On all the grouncls which I have stated, I come to the con- I.""ri&u*"*
clusion that the doctrine of Establishment was one of tr5" or .Scorrexo

distinctive ancl funclamental doctrines of the Free Church. a$;l';?.11,i')
I shall now mention one or two points in the judgments in o""iroox

the Court of Session, so far as relating to that question, which (""-")

clemancl attention. Lord Trayner, whose judgment is most M,rc.lr.rsrrn

clear, has stated ar yery curious objection to the likelihood of youNs.
the Establishment principle being a funclamental doctrine of r,o,rililooo.
a Church. His l_rorclship fincls it ,,difficult to hold that a
mere opinion as to what some thircl person .lvas bouncl to clo,
rvhich he mighi neglect or refuse to do, and which the Church 

i '  :

could not compel him to do, coulcl in auy way be an essential
part of the constitution of the Church which heltl that
opinion." This clifrculty really arises out of the time-
honourecl personification of the State as the civil magistrate.
It would certainly not have been admitted by John Knox,
even wheu Queen l\{ary represented. the civil magistrate.
And in these Iatter clays of popular power the civil magis-
trate sits in every pew, ancl his religious duty may be preached
from every pulpit.

Again, Lord Trayner thinks that ,,the history of the Free
Church ehews that as a Cburch, apart from the opinions of
inclividual members, it did not rega,rd the Establishment prin-
ciple as one of its fundaruental principles." I pause to observe
that I have foundecl in no instance on the opinion of inilividual
members, but on the collective and official declarations of the
Church. Now his l-.lordship's first poiut is, ,,It was from the
commencement ancl down to the date of its union a Church
conclucted and. maintained in point of fact accorcling to the
voluntary principle. If in theory it was something else, the
theory did not square with the fact." This comes to no more
than that the Free Church had not, in fact, State enclowment,
which is the hypothesis, without which no question could arise.
llis l-rordship's next point is that the Free Church not only
did nothing to give effect to the Establishment principle, but,
on the contrary, devoted much of its time and energy to briug
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H. L. (so.) about, if it could, the disestablishment of the Church of
leo:t Scotlancl. Now this a,git&tion took place only in the later

l,oriTro*"" and, as the appellants would Bay, the backsliding tlays, when

"?ff:H^^I" union wibh the Voluntaries also came in view. The important
AsicunLv or) correction to be made is that nothing of this kind took place

orrflroux in times which in any possible view can be looked to as
(Lti} evitlencing the principles of the Church set up in 1843, anrl,

Mro.u,tsttn therefore, as fixing the scope of ihis foundation.
vokn. I fincl in l-rord Trayner's judgment an antithesis set up ,

rsoi-ouertpu. between matter of faith (and sonietimes the Latin equivalent
is used) and matter of polity. This can only be importani if
what is rnatter of polity, as distinguished from matter of faith,
cannot be made by a Church one of its distinctive ancl funda-
Dental cloctrines in the sense of this controversy. I have
already given my reasons for thinking this untenable, and the
distinction, therefore, inconclusive.

The Lord Justice Clerk attaches yery great, a,nil Lord Trayner
gres,t, importance to the decision in the Campbelton Case (L),
to which I have alreatly alluded. Now that decision was that
the principle of Siate enclowment was not a,n essential or
fundamental doctrine of a particular congregation in Campbel-
town. It was not a Free Church congregation at all, and the
question arose before 1843. The jutlges thought that its rnere
aclherence to the Confession of Faith did not pledge that
congregation to the doctrine oI State enclowment. But what
in my judgment ties the Free Church to the doctrine now in
guestion is a series of acts with which the Campbeltown
congregation hacl nothing to clo, and the docbrine is State
Establishment.

I must add that the grounds upon which the Lorcl Justice
Clerk comes to the conclusion that the principle of Establish-
ment was in the early days of the Free Church treated as

" suborclinate " clo not seem very cogent. In the first place
he quotes, as proviug the d.octrine of " the early days," two
clocuments which belong to the later clays, 1871 ancl 1873,
ancl rnust be read in tbe light of their dates. But, further,
to say that in 1843 the " principle " of Establishment was

(1) 15 S. 808; 5 D. 665.
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" repudiated " is to ignore the whole theory of the a,ppella,nts' Ir. L. (sc.)

case and the argument it gives rise to. 1904

I-.rord I-.,,ow decidetl the case on the ground that the Establish- Fnnu csunor
ment principle was not so essential that the General Assembly "iit:$lii"
coulcl not clepart from it. Ile expresses a cautious and guarded -\sicuaur or)

view as to its power to deal with what he cleems more essential o"-"lroux

doctrines. The I-rord Justice Clerk seems to take much the (LtY)

same view, but he rates very high ihe " legislative " power of lr^c^r'rsaEB

, the Church. Lord Trayner, however, takes a much bolder YouNG.

position : " Esto that the Establishment principle had been uoroililrtn.

explicitly declared in 1843 to be an essential principle of the

Free Church, I think the Church had the power to. abandon

that principle and to that extent alter the original constitution." , ,, :

Lord Trayner's view was argueil at your l-.rordship's bar with

great vigour ancl conficlence.

Before proceeding to consicler this argument, I ought to

point out that the judgment of Lord Young is wholly rested

upon the grouncl, stated in very sweeping terms, that there is

nolhing to prevent a dissenting Churcb from abandoning a

religious cloctrine, however essential ancl funtlamental, and that

an ex facie absolute property title cannot be limiied by reference,

not expressecl, to " the essential doctrines and fuuclamental

principles in the constitution of the Church." It is unnecessary

to say more of this ground of judgment than that it is in flat

contracliction of the decision of your Lordships' Elouse in the

case of Craigdallie. (l)

The rnore plausible theory of the responclents is that there

are to be found inherent in the Free Church some extremely

elastic powers of altering ber constitution. Those powers, it

is said, were a,s much a quality of the Free Church when it

receivecl the enclowments now in dispute as the doctrine of

Establishment, ancl any one giving to the Church gave on that

footing. This must mean, if it has any effect on the present

controversy, that sucb alterations may be made by a maiority

of the General Assembly with the consent of a majority of

presbyteries. The extent of the powers so claimed is shewn

by the responclents' counsel having avowecl ihat they held tha,t
(1) 1 Dow' 1' 16.



685684 EOUSE OF LORDS tr9o4l

H. L. (sc.) the Free Church could do away with the Confession of Faith
te04 as one of her standards; and l_rord Trayner is not prepareil to

l.urJ&u*c,, say that the doctrine of the Divinity of Christ does not stand

"?f:H""il" in the same precarious position.
Asie'arv or) r shall state in aclvance the answers to this view, ancl then

ovrr|,oox examine the opinions of the Court in a little more detail.
(l'':)' First, the learnecl judges have greatly overratecl the ,,legisla-

ll.rcerrstne tive " power of the Church, mislecl by what I think &n erroneous
y,,irn. construction of the Barrier Act. Second, putting this legislative

r.on ilirtmo. power as high as you choose, it is a power affecting the internal
affairs of the Church, ancl has no relation at all, and for historical
reasons could not have, to such operations as this union of

,:iltiliiiliii: 1900. Third, the Lord Justice Clerk has been completely
misinformed. as to the tenets of the three dissenting boclies
whose unions with the Church of Scoilancl in lg39, and the
Free Church in 1853 ancl 1876, his Lordship regards as pre-
ceclents; and this error brings to the ground the argument

, from actual practice.
The main ground of the respondents' argument is the

Barrier Act of 1697, It is an Act of the General Assembly,
and Lord Trayner says that ii ,, confers " on the Assembly a
certaiu legislative power. Now if the Barrier Act be exarninecl
it will be seen that it does not ,, confer " or purport to ,, confer "
any legislative power. What it tloes is, it imposes certain
checks on sudilen alteratione or innovations in cloctrine,
worship, discipline, or government. The respondents' argu-
ment is that this implies that ihe General Assembly has
unlimited power of legislaiion in the matters named. I do
not think this a legitimate deduction. The Act, on the
contrary, rather hinis that some receui Acts had been of
questionable legality, or at least had not commancled ,,exa,ct

obedience." It n&mes cloctrine, worship, discipline, and
government, not as being the ambii of the Assembly's power,
but as the regions of apprehended attack. When all this is
reacl in the lighi of contemporary history, the motive of thd
Barrier Act is obvious as a desire to ward ofi incursions of the
Episcopalians. And I tlo not ihink that at the very most it
comes to more than furnishing some eviclence that the General

a. c. AND PRIYI COM{CU,.

Assembly either had been dealing, or might be induced to H. L. (sc.)

deal, with those high matters. The respondents' argument le04
incidenially called attention to a prior Act of Assembly about p*"ifi,-*""
innovations, which is instructive in the same direction. tr'or "iffiiiii"
this Act, August 6, 1641, forbids novation in doctrine 16 As-srunr,r- or)

be brought in or practised in the Kirk unless it be first pro- o""itoun
pounded, examinetl, and allowecl in the General Assembly. 

(t'"-)'

The inference from tbis, if the respondents' argument lvere Mrc'urstnt

applied to it, must be that, according to use, novations in Yotxo.

cloctrine had formerly been brought in by the inferior Courts lp.al-ot",t"or.

or officers of the Church, and that this was the law.
But on the question of historical fact there is no need to

rely on the implications (for they are no more) of one Act of
Assembly. Where is the Act-where are the Acts-which
eviclence the actual exercise of those powers ? The respond-
ents' appeal to the Act of 1560, adopting Knox's Confession of
Faith, entirely failg them. It was adopted by ihe Estates, as
Mr. Taylor Innes very jusily observes in a passage which
appears in the first, though not in the iecond edition of his
admirable work on Creeds. " Nothing," he says, " can be
clearer than that the doctrine was not adopted in any way
upon the authority of the new-born or Reformed Church; all

the forms of free and deliberate voting of the doctrine as truth,

as the creecl of the Estates, not of the Church, were gone

through." Of the other most extreme instances of independent

action which were citecl, ii may be observecl that the Book of
Discipline was not an alteration of an existing creed, except to

the indirect extent to which an added stantlartl usually affects

the authority of the old, even if (as here) both old antl uew

were consentaneous; that ihe adoption of the Covenant was a
revolutionary act iu a, revolutionary time ; that the West-

minster Confession of Faith, while it was adoptecl by the

General Assembly (with certain qualifications), was the ofr-

spring of parliamentary action, initiated before the General

Assembly took it up. Of ihe two moclern instances, the

Chapel Act ancl the Veto Act, the Chapel Act was held by its

authors to be so clearly declaratory that ii was not sent down

to presbyteries uncler the Barrier Act, and the whole theory of

r#i
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rr. L. (So.) the Free Church party was that neither Act was an alteration

1e0* of the constituti'on of the Church, so much so that the

l.*"J&o"o" Assembly hesitated before sending the Veto Act to the

()F_ SijorLAxD oreSbVteries.

".($l'XlX^l'l' 
Th; case of the responclents, therefore' on the Barrier Act

o"rlroux does not stand. the test of examination, anil tloes not support

1ii9 their theory ttrat, in giviug to the l-ree Church' the pious

Itl.rorr.re1'nn founclers ol the Free Church were knowingly giving to a

volon. Church one of whose inherent qualiiies was that she could

ro"oil-ue"tsoq. alter her essential principles' Neither history nor law make

this out.

a. c. AND PBIVY COi'NCIL. 687

r-rordships have to deal, namely, what control has that ecclesias- H. L. (sc.)
tical organism, even when taken as a whole (anil stilr ress when 190+
examinecl in its parts), over her doctrine? The truth is that pu.f,fiuuro
here, as throughout the case, the respondents mistake the oF Scmr,exu
emphatic cleniai of the right of ihe staie-to meddle with those 

"S9;X?.,:.^1",matters for an assertion of the right of the Church to absolute o""i"oun
power over her own dleclared doctrine. The passage mainly (tr"r)

relied on (ChapterVII., head 8) proves too much, for it applies trreo.ursrrn
to all the four kincls of Assemblies; but, on the face of it, vJuo-c.
it deals rvith ordinances depencling for their utility on circum- mr<rilrrtor.
stances of time ancl place, aud this cannot possibly inclucle :_-
d.octrine. The only hint or reference io the subject of doctrine
in relation to a juclicatory (in VfI., 25) woulct rather imply ,,:t '1 .,,,.:

that cecumenical councils are the bodies to declare doctrina;
but ihis is not clear, ancl it is enough to say that the subject
now before us is not dealt with in relation to the scotch Kirk.

One admitted fact, indeecl, in what may be called the con-
suetudinary law or common law of the Established church
and the Free Church, tlirectly negatives this theory of the
unrestrictecl command of the Church over her creeds. The
Geaeral Assembly itself is made up of commissioners, ancr
each commission is in writing. By immemorial custom, this
commission bears that the commissioners are to repair to the
Assembly " ancl there to consult, vote, and determine, in all
matters that come before them, to the Glory of God and the
good of the Church according to the'Word of God, the Con_
fession of Faith, ancl agreeably to the constitution of the
Church, as they shall be answerable." Now I must own my
inabiliiy to see how it would fall within this mandate to dt
away with, or help to d.o away with, the Confession of Faith as
a standarcl of the Free Church; anil I mention this as testing
the argument for the unlimited power of the General Assemblv
under the Barrier Act.

It has, indeed, been atterupiecl to use one remark of Lord
Cranworth in Forbes t. Ed,en (1) as implying that in all
Churches there is a legislative power. The case was that of a
specific change in one of the canons of the Scottish Episcopal

(1) (1867) L. R. 1 E. L., Sc. 568.

The llouse is in a much better position to deal with this

question after the rehearing than before it, because of the

Jomplete presentation in prini of the hisiorical clocuments

relied on. In my own case, a very careful study of those

papers has largely inoreaseil my confidence in reiecting the

,".pooaeots' argument. I find nothing from beginning to

enJ which supports the theory that the Church of Scoilan<I

exercisetl o, clai*ud the right to alter tloctrines which she

had asserted to be scriptural. (I am not now' of course'

speaking of the doctrine of Establishment, which is in di'spute'

Uot of doctrine generally, antl more especially of the Confession

of Faith.)
Aniid the masg of clocuments the Second Book of Discipline

has been confi,clently relied on by the responclents' Conceding'

as I think is their righi, ihat this book was an adopted

standarcl of the Free Church, I fail to cliscover in it any help

in their present trouble' That it stood them in good stead

about non-intrusion is certain, but this is not hujus loci' What

strikes any one who reacls the book through is that it is not'

anil cloes not purport to be, a picture of an existing institution'

a n c l e v e n a s a n i d e a l i t i s v a g u e ' A s r n a t t e r o f f a c t ' i t w a s
prornulgated. before the system of Presbyterian government

Lad been systematized ancl set up in Scotland' It is not

surprising, therefore, that beyoncl negativing the theory of

npi.s"opucyitcontainsnorecognisabledescriptionoftheScotch
ei"rUyt"riao Kirk as an ecclesiastical organism' antl rnore

padicularly it never confronts the question with which your
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H. L. (so.) Church nade by the Synocl of that body, antl I do not think it

le04 was laid down as law that powers of legislation are necessarily

r.urffiu*so inherent in every dissenting bocly, this being in each case really

"iff|]lfl" a question of fact. But Lrord Cranworth's remarks make
Asirua,,v on) perfectly clear that what he is speaking of is entirely internall

o"_"lroon regula,tion, and it is here that the whole argument of the\
(1"') responilents about legislaiion falls short of the required j

lhcrr,rsrne COncluSiOn.
vohn. To revert to the Presbyterian Church of Scotland. It may

nrcilirtoo. be a merit or a tlemerit, but the original and historical theory

of the Reformed Church of Scotland was that within ancl not
outside her pale was truth to be found. Without weret':;'t:l'::": ' Prelatists and Papists. When, later on, some Presbyteriane
hacl beld aloof from the Revolution settlement, ancl, still later,

others hacl made the several secessions of the eighteenth
century, their attitude and the attitude of their parent Church
never raised the question of comprehension, the seceders in
more than one instance having been deposed. The single
instance which we referred to in pre-ilisruption days o{ a dis-
senting body comiug back into the Church was the return of
the Associate Synod in 1839, ancl it is enough to say that
while the Act of Assembly is called " Act anent Reunion with
Seceders," each office-bearer of the Associate Synod. was
requirecl, before taking his seat as a member of presbytery,
to subscribe the Westminster Confession of Faith and the
formula of the Church of Scotlancl; ancl this being done ihey
were " receivecl," ancl were declared to enjoy all the rights antl
privileges of ordained ministers ancl elders of ihe Church of
Scotlancl. fn passing, it may be noticecl that one of the recitals
in the Act is, " whereas the members of theAssociate Synotl ilo
heartily concurrvith us iu holding the great principle of an

' 
ecclesiastical establishment and the duty of -acknowledging
Go<l in our national as well as our inclividual capacity.'l The

only reservation made by the returning dissenters w&s " reserv-
ing only to themseh'es the right which the members of the
Esiablished Church enjoy, of endeavouring to correct in a
lawful manner what may appear to them to be faulty in its
constitution ancl government." If it hacl been desired to

a. c. AND PRIVT COINCIL.

furnish an illustration of a contraet to the uniou now in ques- rr. L. (so.)
tion, it would have been difficuit to picture one more complete 190{
than it thus supplied by history. Fnru Cnuncr
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The second case of " union " is that of the Orieinal Unitecl or.scorr,exo

Seceders, another of the bodies who hekl by ihe'Cou"o"otlog -*[ll';l1.1ll"t
traditions. They, in 1852, had come to be satisfieil that " we or.iro"x
may, with honour and consistency, ilrop our position of seces- 

(tjl)

sion and maintain our principles in communion with tr5" Mecerrsrrn

Church of Scotland," i.e., thl Free Church. Accordingly voiln.
they were " received and admitte.l " by the Free Church ,,as Lo.diiln*.
pastors, congregations, ancl kirk sessions of the Free Church of
Scotlancl."

The other case of uniou took place in 1876, also in the
days of the Free Church. It is founded upon by the I-rord
Justice-Clerk in his juilgment uncler a misapprehension,
which unfortunately enters pretty deeply into his Lordship's
judgurent. The L,ord Justice Clerk says of the Reformed.
Presbyterian Church that it ,,certainly diil not hold the
Establishment principle " ; &ntl for this surprising statement
he gives as his reason that since 168g they declined to become
members of the Church of Scotland as established, abode by
their objections to the Revolution settlement, and clid not
" commit " themselves " to an approval of an alliance of the
Church with the British State as at present constituted.,
having in view especially the unscriptural character of its
ecclesiastical relations." Now so far fronr the Reformed
Presbyterians not holding the Establishment principle, they
were the ecclesiastical heirs of the Covenanters, who held it
passionately, and they representecl the extreme right in Presby-
terian ortho<Ioxy. But they washecl their hands of the
Revolution settlement, because the eame Siate which estab-
Iishecl the Presbyterian Church in Scotland ignorecl the
" second Reformation," &nd established in England the Pre-
latical Church, against which woe had never ceasecl to be
denounceci by the Church of the second Reformation. Accord-
ingiy, the attitude of the Reformed Presbyterians on the
Establishment question was exactly analogous to that of the
Free Church-hokling the Establishment principle, they helcl
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Confession of Faith from its plaee of authoriiy as a stanalard u. r,. (so.)
of the Church, and whether this of itself does not take them le04
outside the trusts under which the property is held. The por"f,gnsn
seconcl and quite separate question is whether on one specific "?ff|:lf''
cloctrine, namely, predestination, the new formulary is ae; Assovar,r or)
contradictory of the Confession of Faith. Ovsnroox

On the former of these questions my judgment is in favour (1.')'

of the appellants. First of all, I put aside any confusion which }lecer,rstpn

may arise from the substitution of tn" Westminster Confession vohn.
for John Knox's Confession. It is with the Westminster Con- rproi-ouerm.
fession that we have to d.o, ancl it seems to me that if anyihing
is certain, it is that the Free Church was pleclged to the doctrine
of the \Yestminster Confession as her doctrine anrl the doctrine
of her office-bearers. Through all her history, ancl at every
crisis of her history, assuming her identity with the historical
Church of Scotland, she proclaimed this on the house-tops and
in the most solemn and deliberate of her testimonies. Freed
from State interference in 1843, she proceeded to fasten on
herself the old obligations. Of her rights in judicial cases to
construe the Confession of Faith there is no need to speak.
But that the Confession of Faith is " the truths of Gocl " was
solemnly attested to be the personal belief of all who signed ii.
That ihis ws,s founal to be a harcl yoke is credible, and has been
asserteil. Of the means at the command of the Sree Church
to alleviate this pressure I do not know. But what ehe has
now clone is to substitute a belief in " the cloctrine of the
Church as expressecl in the Confeseion of Faith," and the
generel words in the first of the declarations adopted by
the United Assembly on October 31, 1900, make it plain that
the doctrine of the Church, as part of her constitution, is
intended to be mutable. This places the Confession of Faith
in a precarious instead of a stable position, and in my opiniou
this is an aba,nalonment of an essential characteristic of the
Free Church.

Such being my opinion on the.more general question as to
the Confessiou of Faith, I deem myself absolved from the
necessity of entering on that one of its articles which has been
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E. r,. (sc.) aloof from the existing Esiablishment because' as they held'

reo{ constituted 

-;; 
;t"d terms' The statement of the Lorcl

F..oJ&.ncn Justice cr",t,iu""ro'u' cu"-ooly be supported if his Lordship

(rt' scorL'{ND neans tnoii"o do not holtl the Establishment principle if

^Ltnp:n;;';.""",*T"l"t" rhe Estabtishment as oonstituted at the

o""l"oo... time. e."i;i-,ii- be souncl, it furnishes (as already pointecl
"arjg 

out) a, very simple end ot -ih3 nlesent "u*:'.. :--.
llrcrr,rsren The net ,"-Jr, then, of tne listory of these 1n.lo:t 

is this'

"":';.. "";;;il; 
-"1', tn"i where the General Assemblv have beeu

r,oroitrtpu. satisfied -Ul"* p*-Uyterian bodies that they beld the same

,taoau'a' ut themselves' ancl were souncl on the Estsblieh-

,o"ot p,ioiipl";1;;t" bodies have been aclmitted with lull ' :'.:.::

bonours.
I have bitherto discussed the case relating to the general

nr"n.i, "ithe 
Free Church' and I have come to the conclusion

tbat bhe appellants are entiiled to prevail' The other action

"il 
ilerJ;ecause of the modet tmst deed' Ot it I have only

i"'l* ,O" it is, and was treated in its inception as' a con-

;";;Jt instrument; that its clauses about union seem to me

i"'"pntt necessarily only to such unions. as were competent to

ihe Free Church; uod ih"t they are entirely satisfied' 1"1 
*tt:

;;;#i; ,"gg"*ta, bv such cases as bad occurrecl' rt is not

in such a deed that you can look for constitutional chauges' or

for new powers not hitherto possessed''";;;;Ji"g 
the whole of the property now in dispute' r

"_""J, 
*u" io*, in law or in fairness, a maiority of the men

*n" 
".n"".d 

it on the representations matle in the affectionate

;;;;;;tion could ha.'nl been allowed' sav in 1850' to carry

off the property to the Voluntaries and come forwarcl' arm in

arm with the Voluntaries' and claim it for the fused body'

Andaf ie ra l l the" rgo*"o twehrvehearc l ' Ihaved iscoverec l
no reason which -it"t that fair and lawful in 1900 which

would not have been so fifty years earlier'

A serious anil weighty argument was addressed to your

I-:ordships on both tialut ot tile bar relating to the Confession

of Faith. That argument treated of two separate matters

which in my judgme"nt most be separately consitlered'

Thef i rs t i .wu. tn" . therespon-dentehavenotdeposedthe

Ti

jd,

f

separately discusseil, namely, predestiuation.
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the tr'ree Church hard ancl fast from its birth, then these rr. L. (sc,)
oppeals ought to succeecl. But if, as the Courts in Scotland te04
have helcl, the General Assemblies of the Free Church have rrnrJ&unca
power to do what they have done, then these appeals must fail. o') Scorr,l.no
r propose, therefore, tt confine my observat;;;'";;i;.tt; rni- 

"{$ililt.>

692

H. L. (sc.) I am of opinion that in both cases the iudgments ought to

yg be reversecl witb costs'

FREE L'EcRcH

"?E:3;".H' I:ono LrNnr,nr. My l-.,ords, in the year 1900 the Free

Aslc'sr.v oe) ctrurch ot itJtu"a (wlicl the pursuers a{ al{lants claim

o""Louo to ,up."ruot"1'""i ,0" unit_ecl Pr-esbyterian church united antl

(L'3)' forured 'Ut-U"i'"a Free Church of Scotland' Properiy pre-

Itl'rc'r'srsn viously held by trustees in trust for the Free Church was

v#*n' transferrecl to trustees in trust for the united body' i'e'' the

United nlt" Cnotth; and the question raised by the first

appeal i' *i"tn"' this transfer oi property wa: or 
'wes 

not a

, :: i':!"', , breach 
"t 

tttti 
""a 

invalid' altUougn sa1"tt"""::-t^,'^Oj General
;.:,';,r,i,;''i t; 

f...;il "i,O" 
Free Church ,rra by the great Tul::ty 

of the

members thereof' The Court of Session decided this question

against ,h;;;;;;;rr, and they have appealed to vour Lordships'

Elouse against this dectston'* 
tt; .i"ooa appeal relates to property oonveyecl to trustees

for particula, 
"oog'"g"'i*s 

of tie iree Church' the trusts of

which are fully '"' oot-io 'ne model trust ileed of 1844' which

is one of the -ott iffi'tant docuru.ents in the case' The

;;;t"; ,"ised by the second appeal is s'hether the trusts

:;"*J ;;;" i"td 
"'u 

confined to members of the Free

Church, represented by the appellants' or whether the trusts

are wicle enough to iociuae ilf ile members of the United Free

Church formed i" 1;;' The Court of Session decided this

qo"rtion also against the appellants'

Both appeal* u'" '""tty'tastd opon- the ground that the

union of the two Churchls could not be IegaIIy effected con-

sistently with tbe 
"oostitution 

antl standards of the Free

Church, and that 
"oot"q"u"tfy 

the transfer of the property of

that Church to the United Free Church was a breach of trust

and invalid; and that as regarcrs the congregationar properiy,

the benefit of tbe t'ust* otine model trust deed can only be

enioyed by pu"oot p'of""iog the doctdues which the appellants

contencl were the ooalt"'abi" doctrines of the Free Church'

My I:ords, the whole oontroversy turns on the powers of the

General Assemblies of the lree- Church' If they have no

power to relax the fetters which the appellants contencl bound

one crucial question. o.
Ovrntogr

I
i

! i
l r l

1 11
l . r , l i l

iI
t r i t, l l l i' ' ''fi

The circumstances which led to the secession of the founders (LoBD).

of ihe Free Church from the Established Church and the trr,rc,r-r.rsrm
views of the seceders are fully set out in the claim, declaration, volxo.
ond protest of I\Iay 30, 1842, and in the protest of }tay 1g, l,o,alinir,y.
1843. These documents ancl the model trust deed framed on
the basis of these clocuments in 1844 shew that whilst the
seceders renouncetl all the benefits derivecl by the Esiablished .-1,1 ',.:,' i, , ,i
Church from its connection with ihe State, and shook ofi so
far as they could all interference and control by the State, yet
they clung tenaciously to the lloly Scriptures, the Westminster
Confession, the two Catechisms, and tbe Second Book of
Discipline, and regarded them as determining and regulat-
ing iheir d.octrine, worship, discipline, ancl government, The
government of the Church is declared to be in the hand of the
Church ofrcers, which means in the last resort the General
Assembly. The powers of this body, as originally establishecl,
are to be found in the \Yestminster Confession and in the
Second. Book of Discipline ; but the Free Church greaily
enlarged these powers in 1843 ancl 185L, as will be seen
presently. The claim, cleclaration, and protest above referreil
to treat the immuniiy of the General Assembly from all State
control as a fundamental principle of the Church of Scoiland ;
and the Free Church was formecl in order to secure this
immunity more completely than the Civil Courts had declared.
to be possible for members of the existing Established Church.
Freedom from all State control in spiritual matters, as under-
stoo<I by Bree Church men, is the raison d'6tre of the Free
Church. Tho address to ller late Maiesty (May 80, 1942),
the Act of Separation ancl Deed of Demission by \(inisters
(I\{ay 23, 1843), and the Deed of Demission by Elders (I\{ay 80,
1843) which followed it all put this as the great object of the
whole movement. .A.t the same time the claims of the seceders

#\
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E. L. (se) are declared to be based on the constitution and standards of

1904 the church of scoiland as heretofore unilerstood; and in
I'^uffou.u particular they considerecl it the duiy of the State to promote
orr scoTL.{xD"?,iiiiiii" religion as inculcate<l in the Westminster Confession and the
ASSEVDLY ot') other stanclards of the Established Church. By the expression

ovrnroux " heretofore unclerstood " r think is meant understood. by the
G"3) Church of Scoiland unfetterecl by legislaiion ancl by legal

}{'rc'rr'rsron decisions based upon it.
Youxc. I muet now invite your l_:ordships' attention to the powerc

u't-iilttev' of a General Assembly of the church of scotland, as declarecl
in the Second. Book of Discipline (15?B), the Westminster
Confession (1643, ratifiecl by statute June ?, 1690), and the
Barrier Act (1697).

The Second Book of Discipline is referrecl to in the claim,
declaration, and protest of 1842 as one of the Church's autho-
rized stanclarcls, ancl in the Act and Declaration of 1S51 (whicb
will be hereafter mentioned) as one of her earliest standards.
It is a v'ork of great authority. Speaking of Assemblies, it is
laid down (Chapter VII., s. B) : ,, They have power also to
abrogate and abolish all statutes anil orclinances concerning
ecclesiastical matters that are found noisome ancl unprofitable,
ancl agree noi with the time, or are abusecl by the people.,'
This is a vely large legislative power. exercisable by General
Assemblies of the whole Church, but not I should think by
smaller assemblies, whose fuuctions are more circumscribed.

The 
'Westminster 

Confession is, next to the l{oly Scriptures,
the most authoritative document of all for members of the
Scotch Church. It is plain from the language of this Confes-
sion that its framers Iaid no claim to infallibility for themselves
and disclaimed infallibility for the Synods and Councils of the
Church which should adopt that Confession (see ChapterXXXI.,
Ari;icle IV.). Eut alihough infallibility is deuied them, great
power is conferred upon them ; for Synods anal Councils are to
clelermine controversies of faiih and to make rules for public
worship antl government of the C]rurch (see Chapter XXXI.,
Anicie III.). Their power is Iimiiecl to ecclesiastical as dis-
tinguished from civil affairs (see Article V.). It is also declarecl
in the Confession itself that the lloly Scriptures are the

foundation of the doctrine contained in the confession, ancr are E. L. (sc.)
to be the foundation of the doctrines of the church which re'{
ailopts it (see Chapter I.). fn ail controversies of religion thep""ff"".,,
Cburch is finally to appeal unto the lIoly Scriptures (Chapter , , ;[t$1#'
Article VIIL). Aeseurr.r on)

Chapters I. anil XXXI., when read. together, appear to me o""lroo*
to confer upon Synods 

_or 
Councils the power of interpreting Oj:'i-

the lloly Scriptures and the various artilles of the Confession lr,r,c.rr.rsrrn
when controversies a,rise a,s to their meaning; and, as infalli- roi."c.
bility is disclaimed, it follows that an interpretation put by s Lordlfrrey.
Synod or Council on Scripture or the Confession i, ooi Ulrraiog
for- all 

_time, 
but may be modified, or eyen rejected and be

replacecl, by another interpretation adopted by a tatu, ar";;, 
' ':,

or Council, ancl declared by it to be in its judgment the true
meaning of the Scriptures or Confession upon the matter in
controversy.

I take it to be clear that there is a condition implied in this
as well as in other instruments which create po*"r., namely,
that the powers shall be used bond fide for the purposes for
uhich they are conf6rreil. If, therefore, a Synod or 

-Courrcil,

under colour of exercising their authority, were to destroy the
Ciurch which they were appointed to preserve, or were to
abrogate the cloctrines which they were appointed to maintain,
their acts wouid be ultra vires ancl invalid in point of law; ancl
it would. be the duty of every Court in the United Kingdom so
to hold if the quesiion ever involved. a controversy as to civil
rigbts and so arose for judicial decision. For all persons who
are members of the Church of Scotland its General Assembly
is the highest Council of the Church, and it is difficult to limit
the powers conferrecl upon it by the foregoing documents
except by an appeal to the implierl condition to which r have
referrecl.

f cannot agree with those who contend. that the powers of
the General Aasembly as decrared in these documents are
unlimitecl; but r am not abre myserf to define the limits of its
authoriiy more accurately ihan above stated. It is probably
impossible to draw a sharp line clearly dividing alt acts of a
General Assembly which are wiihin its power from actsrwhich

A. C. AND PRIYY COUNCIIJ. 695
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recitecl that it was s,t a[ times an essential croctrine of the H. L. (sc.)
church of scotland ihat it should have a government in the r90+
hands of ihe Church of6cers, disiinct from the civil magistrate pn"ffioo"r,
or supreme power of the state, and that this government .o-- on.scorr,.r.xr,
prehends " the whore power of the r(eys," *ii"n .;p;;*i; ^iliT*""f:"
understanal includes those wide powers to which r have aiready o.,rulrour
referrecl in all matters touching the doctrine, worship, discipline, ("ri).
ancl government of the church. Then it recites the secession r\recer,rsrnn
from the Esiablished church and the formation of ,, the General 

"#0,n.Assembly of the Free church of scotland," and the craim of ro,,iiliauy.
the Free church io atl the powers ancr privileges and the same
internal government, jurisdiction, and discipline accordins to
the true and original principles of the church of scotiina '.,,, ';-' l '.

before the separation. The model deecl then gives a form of
conveyance of property to trustees upon trust cleclarecl at great
length, but which may be. shortly summarizeci as trusts toi tne
use as a place for religious worship by members of the Free
Church. These trusis clearly contemplate the union of the
Free church with " other bodies of christians as the said Free
church of scotland may at any time hereafter associate with
themselves," and provision is made for worship by such united
bodies. The fourth trust is very important. It is to the effect
that the trustees shall at all times be subject, in the manage_
ment ancl control of the trust property, anil in all matters and
things connectetl therewith, to the regulation and direction of
the General Assembly for the time being of the saicl body or
united. body of Christians. Provieion is made for the event of
a secession from the Church which will be founcl in the ninth
trusi.

These trusts are confined to the congregational property which
is the subject of the seconcl appeal ; but no one suggests that as
regarcls the constitution of the Free Chtuch ancl the powers of
the General Assembly there is any difference between one set of
members ancl another. fn my opinion the mod.el trust cleecl
emphasizes ancl makes plain much that is obscure when the sub_
ordinate standards alone are looked at, especially when the
Iegislation affecting them is borne in mind.

697696

;' :1

H. L. (sc.) are beyoncl it' But it does not follow that it is impossible' or'

re04 inc leec ld i f f i cu l t , todec ide in thegreatmalor i t yo lcaseswhether

r,o'u-Eoo",, a particular act ie witnin its power or beyontl it' Great as

oFsqorLAND the powers are, they are limited by'what can be found in the

o5$i,T#"""> J*ti**t' The church must be a christian church antl a

o"ul.ooo, nrfot-"a Protestant Church' So far all is plain' I should'

i"j3, ;r*-, think that it must be a presbyterian Church. Bui this

Mrc-rr.rstnn question is disputable and happily tloes not arise'

voi"o. 
= 

Th;] v"ry 
"it"o'ive 

but noiaccuratuly definecl powers' both

l.orir lftdlev. as to aloctrine and government' are vestecl in a General

Assembly of the Scottish Church is apparent from the Act of

i;"lir.:. :.r ;.ir..,: ",,, A..e-bl"y oi tOgZ, commonly.called the Barrier Act' Extensive

but und'efined power is there unmistakably assumetl ancl

recognisecl ; no limit is set to it ; bui very important machinery

is provided for its future exercise to prevent hasty decrees' In

that respect the Act is a restrictive Act' for unless the pre-

scribed tachinery is adoptetl' an Act of Assembly cannot

becomea"b ind ingru leanc lcons t i tu t ionof theChurch" 'But
tbe restriction only a ects proceclure; the wide powerB of the

General Assembly are not curtailed' This Aci is' in my

opinion, clearly applicable to the General Assemblies of the

tr'ree Church' It was included in what was adoptecl when that

,..rt'

ffi

ffChurch was createtl'

My l-rords, if the case now before this llouse had to be

decidet lonthedocumentstowhichlhavealreadyal luded,and
without refereuce to any Acts of Parliament or other Acis of

Assembly, I should hesitate long before I came to the con-

clusion ih"t tn"t the appellants mainly complain of was

beyond the power of ihe General Assembly of the Free Church'

eoy iot"'p'etation of the Scripture or of the subordinate

*raodard* bond fide adoptecl by a Gettural Assembly' and held

by them better to 
"*p'"" 

the doctrine intended to be expressed

; b y t h e l a n g u " g t o ' " d i n t h e C o n f e s s i o n i t s e l f ' c a n n o t ' i n m y

full";#h*:m'.:":"T"1$'J,1ffi*i;x'l;.lll"l:
antl especiaily ihe model trust deecl' prepared in 1844 under

, the instructions of the General Assembly of the Free church

i ,'i uoa ior-utty approved and adopted by it in 1851' It is therein

I
In the year 1844 trustees rn'ere appointed to holcl any properiy
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H. L. (Sc.) which might be bequeatheil or conveyeil to them for the Free

1904 Church, and also such places of worship as might be erected on

I,u"Jilon"o sites granted to trustees nominateil by the Generir'l Assenr'bly'

oi: s.o-'o-^*u and also such other places of rvorship as persons might wish to

^Sg'"llTh., convey to them oo tL" terms of the Fodel trust deetl. A fresh

or"flro* appointment was macle in 1871. (-<tonol. -i 
purr on to consicler what was ilone as regarcls the union of

trIro-rr,rsrsR the Free Church with the United Presbyterian Church' Union

yofi_.,o. with other Presbyterian Churches wa,s a,ppa,rently desired sone

. l , o ' i i l * u . y ' f i f i y yea rsago ; .bu t i noude r toe f fec tun ionw i th theUn i tec l

l, 
- ' Presbyterians several arrangements of importance had to be

maile, particularly with reference to the mutual eligibility of

the ministers and other officers of the two botlies to church

ofhces, and to adjustmeut of the different views held by the two

churches respecting predestination ancl respecting their relation

to the staie, and the .duties o{ ihe state as regards religiou.

I t t o o k m a n y y e a r s t o s e t t l e t h e s e p r e l i m i n a r y m a t t e r s . I n
l s g 2 t h e G e n e r a l A s s e m b l y o f i h e F r e e C h u r c h p a s s e d . . T h e
Dec la ra to ryAc tanen tCon fess iono fFa i i h ' ' ; anda l t hougha
s m a l l m i n o r i t y o f m e m b e r : s p r o t e s t e d a g a i n s t i t ' I a m q u i t e
unable to discover any valid ground for holding this Act to be

o n e w h i c h a G e n e r a l A s s e r n b l y o f t h e F r e e C h u r c h h a d n o
powe l topass . I t no r ]oub t re laxes theescess i ves t r i ngencyo f
certain articles of the \Yestminsier confession, if construed

literally; but it imposes Do new fetters, and in relaxing the old

ones, ancl so renclering them more acceptable to many earnest

Presbyterians tlesirous of remaiuing in the church.or becoming

membersof i t , theGeneralAssemblywerehonest lya i tempt ing
ro preserye the Free church and its fundamental doctrines,

a n d l , i n m y o p i n i o n , t h e r e i s n o p r e t e n c e f o r s a y i n g t h a t t h e y
were false to their trust and were encleavouring to destroy any

doctrines which it was their cluty to preserve'

I\{y Lords, I can unclcrstand that an ordinary member of the
. Free Church brought up from chilclhood to regard the confes-

sion as an inspired clocument to be construed literally aDd in

the same sense for all time rnay think some of the doctrines

set forth in this Act unorthodox; but that is not the question

o n . w h i c h t h i s a p p e a l t u r n s . T h e q u e s t i o n i s w h e t h e r i t i s

A. C. AND PNIYY COUIiCIL. 699

competent for the governing body of that Church, i.e., the H. r,. (so.)
General Assembly, complying wiih the conditions of the Barrier 1e0-l
Aci, to cleclare that the Confession, properly unclerstooil, does ;.,*,,ffi.".,,
not require absolute uniformity of belief on the matters deali otj:o-l11]u
with by the Declaratory Act. This is the great question 

"t 
^lJli'X""1^irl

issue between the parties to this appeal, and r have come to the ouulroon
clear opinion that on this question the appellants are rerong. (""y)

I come io this conclusion after a careful examination of the ltf.lc.c.Lrsrrn
powers of the General Assembly as contained. in the clocuments r:oi,t..
before referrecl to. These powers are, in my opinion, as fuuda- r.n.,i-l.rnorey.
mental in the constitution of the Free Church of Scotland, and
as essential to its preservation, as &ny oi the cloctrines in the
Confession or other subord.inate standards.

The appellants macle a great point of the alteration macle by
this Declaratory Act in the funilamental d.octrine of the Free
Church respecting the principle of Establishment, by which I
untlerstand is meant the duty of the siate to pro'rote religion,
and especially the Presbyterian religion, as set forth iu the
Westminster Confession, ancl sanctioneil by parliament as
alread.y mentioned.. Chapter XXI[., Article IIL, of the Con-
fession cleclares what in the view of the church of scotland is
the tluty of the State. Its language is very general, ancl leaves
the State to determine in what rlanner it will perform such
du.ty. Some, at all events, of the founclers of the Free Church
attachecl great importance to this lrinciple of Establishment
rvhich was not helcl by all Scoich Presbyterian Churches. But
it does not follow that this principle was to be tenaciously
adhered to for all time, and that no future General Assembly
shoulcl have power to modify or relax it if owing to changes of
opinion or other circumstances the General Assembly of tho
Free Church deliberately came to the conclusion that the preser-
vation ancl healthy growth of the Free Church required the
principle to be reconsiderecl.

I cannot come to the conclusion that the view taken in 1g4B
of the duiy of the State was a funcldmental doctrine admitting
of no explanation or modification. Dr. Chalmers' adclress
adopied by ihe Free Church shews that he aud its then members
woulcl have strenuously opposecl the change macle, but it does

i:
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E. L. (sc.) not follow that he or they woulcl have denied the power of

leo+ a future General Assembly to make Euch chaDge after iluc

rn"ffiuncu deliberation.

"t.is:9::i)" As I understand the matter, the Irree Church can ancl does
el$i;l,""fi'; fulfil all her spiritual functions without any State aid, and the

oo"X'o.l, atiempt to obtain aid from the State, rnhilst repudiating all State
@"3) cont.oi, has proved a failure. This doctrine as to the duty of

Ilec.rr.rgrEn the State whether best described as a political or a religious
roin". doctrine is a doctrine which the General Assembly could, in my

Lo,iliar.y. opinion, repeal or modify as might be expedient'
In 1900 the Act uniting the two Churches was passed by

the Free Church of Scotland after cornplying with all the con-

ditions of the Barrier Act. The Act was datecl Ociober 31,

1900, and the two Churches rrere then formed into one uncler

the name of the Unitetl Free Church of Scotland, and itr

supreme governing bocly was designated the General Assembly

of the United Free Church of Scotiand. Having regard to

the constituiion of the Free Church, I cannot agree that this

union could only be legally valid if assentecl to by all the

members of the Free Church.

As part of this transaction the property held for the Free

Church by its trusiees was ordered to be conveyed to a new

body of trustees for the United Free Church, ancl this wa*

done; but a dissentient minority protested.

This transfer is complained. of by the pursuers and is eought

to be set nside. But having regartl to the trusts on which the

property of the Free Church was held, ancl to the powers of

its General Assembly, the pursuers have, in my opinion, com-

pletely failed to prove any breach of trust or misapplication of

the properiy of the Church. The United Free Church is the

Free Chr.rrch lawfully enlarged; the individuals entitled io the

use ancl enjoyment of the Church property are lawfully more

numerous than before. The pursuers in the first appeal have

not been unlawfully exclucled from such use antl enjoyment'
'Ihere is no evidence that e,ny person has been deprived of ihe

use antl enjoyment of any property held in trust for the Free

Church or the Unitecl Free Church, or any congregation of

either, except a few miuisters represented by the appellauts in

the second appeal who repudiaie the authority of tbe Generar E. L. (sc.)Assembly of the Free church to make the changes complained r90*of, ancl who by their own conduct have deprived themselves of 
'*

their right to the benefit of the tr*sts ou which such pr"p;;:X1""""",11X'J
i: hld' Boih appeals are based on the e*oneous view that.tsxrH*i:;the tr'ree Church hail no freed.om, but thai ii was bound hard o"rlrouxand fast to certain doctrines expressecl in language ud*i;;; (""T).
for all time of only one a."iiog. I am quite gnable so r\r.{cAlrsrEB
to regar. it' The siruggre for fierty was not so abortive vo3nc. 

-

as tha t .  
! v  svvrur r '

rn the course of the argument many stat'tes ancr decisions 
Lord l'rodtcr'

were referred to. Those which relatecl to conflicts with the ,,, .,1
Established Church of Scotland 

"r" 
oot so important for thep r e s e n t p u r p o s e a s t h o s e w h i c h r e l a t e t o d i s p r r t e s b e t w e e n

members of non_established Churches. The deiisionr r"t*tiogto the Esiablished Church (namely, the Arrclfterrrau CoJ- <l\and other Scotch cases referred to in argument) would beall-important if your r:ordships hacl to 
"oo.l,r.. the valirity oiacts alone by the General Assembly of the Iistablished Churchof Scotland; for that Church is governed not only by the\Yestminster Confession and Acts 

"of 
Assembly, but also bystatutory enactments which make reform in her doctrines',worship, discipline, ancl government ilifEcult, ii ,,ot i^for.iUtuwitho.t legislation. B*t the Free Ch*rch is emancipati;lr;;

these fetters.
As formed in 1g4B the Free Church was purely a voluntaryreligious association, both Christian anil protestant, andbelieved by its founclcrs 

_to -be divinely instituted, p.;i:.j;;doctrines basecl on the Scriptur". 
"rri 

the okl subordinatestandards, governing itself by certain rules, and providing arepresentative assembly of its own for explaining ii, ao.;;u;ancl for preserving the association by *"iring ,"".U 
"U*".-;oits worship, discipline, and government as might be foundexpedient after consulting the whole bocly as required by theBarrier Act. A trust for the Free Church is in *, 

"p;.;"-i1a tr.st for such persons as shall hold the doctrines *.a *r-itlin ecclesiastical matters to the goourrr_"o, ;;i;r.;ili \
(t) 2 Robert. 25. (Special reporr.)
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II, L. (so.) acloptetl by the fouuclers of the tr'ree Church' rvith such modifi-

1e0+ cations u, -"y be made from time to time by the General

,i^urfooro Assembly of ihat Church' provided the conditions required by

oF SooTLAND the Barrier Act are observed, and prOvidecl the Ch*rch is

,t::;il""1i:') oreservecl as a Beformecl Church with Presbyterian government'

o"#ooo "-fh"ru is no statutory or other law which makes such an
"iffi; 

urr*iotion illegal or which compels it to accept the West-

IIrcALrsrEn minster ConfeJsion, v-hether witb or without modification'

voho. inu ioooaurs of the Free Church did accept ii' but only sub-

r-,ri:ro-ar.y. ject to the powers which they insistecl were vested in the

General At"-o"Uly of that Church' So long' therefore' as the

til , , ... lc"o.r*t Assembly does not esceecl those powers, or act contrary

l;;;-" statutory or other law of Scotland' or commit any

It."".n of trust as above explained' it is not the function of any
l"iolir-co"rt to interfere with ii. This I regard as settlea by

the decision of your l:ordships'Ilouse in Craigdallie 't' Aik-

tnan' (7), Forbes t' Edrcn (2)' and is in entire accordance with

the general law of trusts applicabie to such associations as the

Free Church: see Attorney-Generu'l v' Pearsom (3); Milligan'

I

l l

4I
. 1 i

v. ntitclrctt (4) i Long t' Bishopt of Calte Toun' (5)

The distinction between all erxoneous decision by a body

having jurisdiction to deal with a particular subiect-matter'

ana a tlecision by a body having no jurisdiction over the

rnatter decided, is familiar to all lawyers' ancl must be steadily

borne in mind in this case. Iu passing the Declaratory Act

in 1892 and the Act of Union of 1900 I cau discover nothing

ultra vires or contrary to any law' Still less cau I discover

anything ultra vires or co"t'ary to law in the interpretation

p"i UV t"h" G"outd Assembly of the Free Church on some of

in" urtirtu, in the Westminster Confession' or in the altera-

tions made in the cleslarations and' forrns to be made and

G"a by the ministers ancl of&cers of the Church' It follows

tn"at, in my opiuion, the transfer of property which is c3m-

;fu of lani which was simply consequential on the Acts

(1) 1 Dow, 1, 16. (4) (183?) 3 Mv' & Ct:' 72i 4-t

izi r,. n. i u. L., sc' 568. R' R' 218'
(3) (181?) a ue.. esii i? R. E. (5) (1863) 1 Moo' P' C' (N's')

100. 411' 461'
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of Assembly of 1g92 and 1g00) .was neither ultra vires nor.

::::"^y^,r" 
any law, anil cannot therefore be successfully

rmpe&ched.
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The foregoing observations appry to both appears; b*i the 
';i:$;""#"-^1,7

' seconcl appeal appears to me to p."r""t less difficulty than th" As.1:,::H")
first' r regret that any ministers should have been exclucred ouulrouxfrom their offrces; but the trusts declared by the model trust qr,ono;.
deecl are clear and explicit, and their validity cannot 5" ueJr-rs-rrn,
questioned by those who have no title to the property to yol**.
which it applies except under the provisions of-tu'at a".i. ,.",u"**r.
There has been no breach of the trusts declared by the model
tlust deecl.

_ 
My Lords, f might have contentecl myself with saying that

I concurred in the decision of the Court of Session; lit tn"
quesiion between the parties is of such great importance, and
its solution requires a careful study of so many documents,
statutes, and decisions, that I considerecl I should not be
adequately discharging my duty to this rlouse if r did not set
forth, as clearly as r coulti, the reasons which have induced
me to give my voice for the dismissal of both appeals with costs.

I-rono AlvnRsroliE. My Lords, inasmuch as I am differing.
in_a Scottish appeal from the judgment of the l_lord Ordinary]
affrmed. unanimously by the seconcr Division of the court of
Session, I think it only right ihat I should state my 

""".oo,for the judgment which I am about to give.
The question raised by these appeats is whether funds

invested. in the names of trustees, 
"oa 

."at property held outrust for behoof of the Free Church of Scotlancl, have been
dealt with in a way which constitutes a breach of trust. Both
classes of property are now being applied, or it is proposect to
apply them, for the purposes of the Unitecl Free Chlurch, being
a body of Christians formed by a union, or attempted union, of
a great majority of the minisiers and elders of the Free
Church of Scotland with the ministers and elders of the
United Presbyterian Church of Scotland., ancl the point to be
decided is whether, having regard io the purposes for which
the money and property were originally suiscribed, giveu,
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tr. L. (so.) bequeathed, or conveyetl, such applica,tion constitutes a breacb
1eo4 of trust.

I.nrJil,un', The union, or attempted union, was assentecl to and approvecl

"l*u,:$li;t of by a, very large ruajority of the ministers and elders and
Aisn'ort o!.) congregations of the Free Church ; the actual numbers are not

oo"l.oo* material, but, as I understand, all except some thirty of the
("'t:)' ministers approved of the proposed. union; but the disseniing

ILcer,rsrrn minority represent a very considerable body oI adherents to
Yooxc. congregations of the Free Church who do not approve of, and

Lor,ll]Intore some of whom have protested against, the proposed union.

purpose of a voluntary association such as the Free Church is
well settled, and ii is not necessary for me to do more than'
refer to the decision of your Lordships' Elouse inCrai,gclallie v.
Aikman. (1) to shew that such funcls, in the absence of express
provision, must be applied for the benefit of those who adhere
to the original principles of the founders. If the terms of the
foundation of the trust provide for the case of schism the
Courts will give effect to them, but if there be no such provision,
the cestuis que trust are those who adhere to the fundamental
principles upon which the association was founded.

The Free Church of Scotland was formed in the year 1843
by what is called " the Disruption," or, in other words, the
secession from the Established Church of Scotland of a large
body of the ministers of the Established Church, who renouncedl
entirely the pecuniary benefits of iheir connection with the
establishment in maintenance of a protest which they had
made against the interference by the civil Courts with rights
which they considered to be the rights of the Church.

It is not necessary to trace the history of the Established
Church d.own to 1843, or the history of the various secessions
which had taken place before that date, but it is sufhcient to
say that those who founded the Free Church separaied from
the Established Church, not upon any question of doctrine, but
solely upon the ground which I have just mentionecl, andl
which ground is in no way inconsistent with the principle oi
Establishment.

(1) 1 Dow, 1, 16.

The United preshvio-i^_ ̂ , 705
it was formed ,lt:*tlt"t""- ^chu'ch was nor then in exisfen
which n"a.upu.o 

th-e vear 1847 bv to:,uTo_l of two;;,;;J:J "';Jtt
b"f 

".", ;;; ;"";rared 
f rom rh e E s tablish:1 

!, :*t, : # ;:*. F."uGon,othe Relief a'o..Ol"o*n 
as the Uniteo Associated Synod and o!;gcorr.rvs

. 
rt is necessary to consider or,rorrrr-. *r ol$il?l l";

tion of the FreuX 
to consider carefullv

qu es ri on,,i. u a fju 1: -o a, " 
"rl" Tll,ill: J,'ir-rti *",i 

t 
#; ",';:i6i'

were the ,*r*, 
tll^'-our rrorttships' qecrsron, namely, ,6r; u^.Ii"ur

action was held, 
onoo which the property in dispute jn this rbl;a.

The first, and in fact the most imnortq.nr ̂ ._^_r.
,,,j i,:::: :;;i;:;1",_i.:,._* ;;; ;Iil1?;';J,Hffl -rTl: 

L'rd A*e*'i'u6

:::i,lff :'TJ;,f::"1t1',1 n,i'.in'"" ";'=' 
was adopf ed as a

rhe moi_ ̂* ._ . ,ar rrs rounders _"u" ll;_l:::-..:l*"0 "l
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the main ground, r";;;#,_ il'rfft":J^o_*, l.i:"tue one or
,, 3l^ot.our'. It ""T?r, r rhin;, ;-" ;;."'o"r 

existing votuntary

# {= ;iffi:,n **",-*,*Ti[:'J"Tiff.,:"].',t:' orents in the appeals f* 
";;;:: 

::':u 
or the main induce-

c ]:l{ r*,gu p,oio,,i:::i ff:",l'fi{ 1T;':"i:.$fir{H"
& trust for behoof of the p,_'^i]l 'rno property now held in

F ll1l'''tr;tlfia{'::",'.11"i,:1: ;i"'; un""^in"
F p:" "t;;; ;":1,',:T:"$ f"::i*:t-",:i::F'-:l:
F g {ile[ffi::l:,*],i:^{ li+5"r,lt* "l#;;:
rl:",_dh;;;;"il:,".f.1;l:,ili{ j:l'^:lTl#1"?:Hi

that they seceded

;3;1;,13;;;,#,:ffi x=,##T#r*f
th u n. a a sn i;;;#, r,'r" f"fi :,"? "lo: 

.::g'":, a o ",,i o u" li
principle (to use o .oou"oi",io':J"t::,:": " The Establishment
regarded;,"i;;;;",;;:T: j:"TrrfiT"i;:"ff 

*rr1idj(1) 4 F. ar p. 1098.
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II. L. (so.) commencement of its history, and naturally so, because, in the

re0{ first place, it jusiified the action of those who had seceded by

rropJ&.,,c*r proclaiming that ihey were not schismatics, ancl, in the second
'?d;|]|il" place, the founders of the Church hoped that a change in the.

eJsnu-do'; law might be effected which would enable them to return to

o"iro.-* the Esiablishment." Antl Lorcl Trayner says, in eyen more
("j.") 

emphatic language (1) : " The Free Church, from its constitu-
Ilecrr'rsrse tion .in 1843 down (ai least) to its union with the United

Yoixa. Presbyterian Church,professed the Establishment principle."

rard rr,.trcntooo [ai[ ; " It was the feature of the Free Church (prior to the
c'r' 

union) which distinguished it from all other Presbyterian

Churches in Scotland, that it was the only Presbyterian Church
':rir::'':i::: 

not connectecl with the State 'which professed to hold the

Establishment PrinciPle."
I am aware their I-,ordships in other parts of iheir judgments

expressed the view that ihe principle either cannot be regarded

as funclamental, or was one from which the Generai Assembly

of the Free Church hacl power to depart; but I refer to these

passages at present only for the purpose of shewing that,

having regard to the views held by the fountlers of the tr'ree

Church with reference to the Establishment, their union with

the two then eristing Churches, rvhich subsequently united to

form the United Presbyterian Churoh, would, not at that date,

1843, have been Possible.
In view, however, of the great importance of the question,

ancl inasmuch as opinions have been expressed ihat the prin'

cipie of Establishment cannot be regardecl as fundamental, I

think it right, as briefly as possible, to examine the question

for myself, antl to state the reasons which have led me to the

conclusion thai it was regarcled as a fundamental and essential

principle of the Free Church at itg foundation, for Yery matry

years afterwarcls, ancl, as I think, down to the time of the

union with the United Presbyteriau Church in 1900' Reliance

was placed by ihe appellants upon the language of Article III'

of Chapter XXIII '  of the'Westminster Confession, which is as

follows: " The civil magistrate rrlay not assume to himself

the administration of the \lrorcl and Sacraments or of the

(1)  4 F.  at  p.1113.
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power of the Keys of the Kingdom of Heaven: yet he hath E. L. (sc.)
authority, and it is his duiy to take order that unity ancl peace te04
be preserved in ihe Church, that the truth of Gocl be kept pure FirrJlu,;n*r
ancl entire, that all blasphemies and heresies be suppressed, sll or,scorr..rxx,

corruptions and abuses in worship ,oa at"iprio;;'.:;;ffi ;; 
",(.gii??:")reformecl, ancl all the ordinances of God duly settled, aclminis- or"lroon

tered and observetl. For the better effecting whereof he hath G"3)'
power to call Synods, to be present at them, an{ to provide }rec.rr-strn

that whatsoever is transacteil in them be according to the Youxc.
mind of God." (1) Ipld AlveEtom

It was strongly urged by the respondents that that article 
c'J'

cloes not enunciate the principle of Establishment or Endow-
ment. As regards Enclowment the observaiion is probably ;,,. '  

'

vell founded, but even taking the article by itself, in my
opinion it distincily embodies the principle of Establishment.
\Yhether this be so or not is not very ruaterial upon the point
of view which I am at present considering; the more impor-
tant question is, Ifow was. it regarded by the founclers of the
Free Church ?

The first important document is that of tr[ay 80, 1842. This
lvas & clairn, tleclaration, and protest made by tben ministers
of the Established Church before their secession ; it is there-
fore not to be expected that the references to Establishment
woukl be very distinct, but a passage (2) occurs whioh has not
been quoted, and whicb is in the following words: ., Ancl
'whereas this Church, highly valuing as she has ever done her
connection on the terms contained in the statutes hereinbefore
recited with the State, and her possession of the temporal
benefits thereby secureil to her for the advantage of the people,
must nevertheless, even at the risk and hazard of the loss of
that connection and. of these public benefits-deeply as she
would deplore and deprecate such a result for herself ancl the
nation-perseYere."

This passage of the declaration which follows, anrl the con-
clucling worcls of the Protest (3), shew that eveu in a.docu-
ment in which a claim was being made by members of au

(1) See Appx. E, p. 733. (2) See Appr. G, p. 737.
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E. L. (sc.) Established Church to spiritual inclependence they thought it
lso* right to point out the importance which the signatories attachetl

trnrrfi,"*c" to the principle of Establishment. The principle is, moreover,
.iff!]:il" emphatically enunciated in the tlocument entitled, " The Pro-
,risu"""Y or) test of the Commissioners to the General Assembly, on the

o'"Loo* 18th I\Iay,1843." (1) This being the first Assemblyof the then
("ty) newly-formed Free Church, the words are of such importance

lrrcurstrn that I think ii righi to quote them : " Ancl finally while firmly
vo3on. asserting the right and duty of the civil magisirate to maintain

k,ol-*;*" ancl support au establishment of religion in accorclance with
c'r' 

Go.l's \Yord, and reserving to ourselves ancl our successors to
strive by all larvful means as opportunity shall, in Goil's goo<I

proviclence be offerecl, to secure the performance of this cluiy

agreeably to the Scriptures ancl in implement of the statutes of

the Kingdom of Scotland ancl the obligations of the Treaty of

Union as unilerstood by us ancl our ancestors, but acknowledging

that we do not hold ourselves ai liberiy to retain the benefits of

the Establishment'while'we cannot comply with the conditions

now to be deenred thereto attachecl."

It is, in my opinion, signifrcant and to be borne in mind,

that this protest'lyas one of the first official acts of the Free

Church. As fal as I knorv, there is no document or eviclence

rvhich suggest thai there was at ihe time of which I am speak'

ing, namely, the year 1843, any doubt or tlifferense of opinion

as to that which was unalerstood by the expression the Estab'

lishm.ent principle ; but it is suffrcient for my purpose to quote

two passages from the Pastoral Address of May 30, 1843 (2)'
'which was embodied in an Act of the Assembly of the Free

Church, and to lvhich the ministers were directed to call the

attention of their people on June 15, L843. These passages

from that address state the principle as follows: " It was ever

held by the Established Church indeed. that the Church and

the State being equally ordinances of God, and having certain

common objects connectecl wiih His glory and the social wel-

fare, might and ought to unite in a ioint acknowletlgment

of Christ, ancl in the ernployment of the means ancl tesowceg

belonging to them respectively for tbe ailvancement of His

A. C. AND PRI\iY COUI(CIL.

c&nse." And later: " So upon the other hand the State helcl n. L. (sc.)
clirectly ancl exclusively from God, and .was entitled ancr bound r90+
to exercise under its responsibility to Him alone its entire 1,.*rffi..rr,,
secular sovereignty, including therein tvhatever it was com- o. Scotr,-rxtr

petent for or binding upon the Staie to <lo about sacrecl things.tS$iHX i,)
or in relation to the church, as, for exanrple, enclowing ancl otulroo*
establishing the Church and fixing the terms and conditions of (LoBD)'

that establishment.,, 
" lr^"Iilr"u

These passages shew clearly rvhat rvas understood by the roSorn.
fountlers of the Free Church as the Establishment principle. Lodlilo.t,uo

I w i I l n o t q r r o t e a g a i n t h e p a s S a g e f r o m D r . C h a I m e r s '
speech in 1843, to which such frequent reference lvas macle,
but ii is impossible to read it without being satisfied that he :,r, .
at least made the principle of Establishment one of the funda.
mental principles of the Free Church, ancl that his view was
adopted unanimously by the Assembly on l\Iay 20, who directed
that an account of the proceeclings of the previous meeting
should. be sent to the ministers ancl frientls, which account
should contain Dr. Chalmers' aclclress as l\Ioderator. It shoulal
be noted in passing that the protest of IIay 18, 1848, was
clirected. to be recordecl at the commencement of the presbytery
books, and I have not the slightesi doubt that those documents
to which I have referretl were regarded by the ministers ancl
rnembers of the Church as formulating the essential principles
upon which the Free Church was foundecl. It rvas a time of
great excitement, ancl the attention of the Free Church ministers
and their congregations and friends throughout the country
rvoulcl be closely directecl to these important clocuments, and I
doubt not that every line woukl be closely criticizetl and
considerecl.

There is, moreover, a remarkable confirmation of this view
in the language used in reply to the addresses receiveil fron
other Congregational Churches in other parts of the kingdom
in the year 1843. I need scarcely point out that in replying to
such addresses the elders of the Free Church would have no
objeci in criticizing, still less in traversing. any opinions which
harl been expressecl in aclclresses of a friendly character trans-
mittecl to them, and this gives greater force to the language

.:; 
' '  ' i l i ;

$'
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(1) See Appr. G, p. 741. (2) Anto, p.530.
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rL L. (Sc.) used in reply to such addresses, of n'hich I would cite the two

1C0.1 passages set out in the documents before us: " But you mis-

l'noJ&u.nc,, apprehend the nature of the movement which we have made in
-o" 

-.o.u^*o sunnosios that we have in the least degree alteretl our views
( utrvEnAL

a}-li'"i.i i'l respecting the lawfulness ancl the desirableness of a rigbt

ou"iro* conuection between Church and State " (Printed Papers,
(Lol)' Appendii D, p. 21). " Ilistory ancl experience have couvinceil

llAcAr,rsrEn us that there is a form Of aliiance which is at once practicable

voho. ancl agreeable to S*ipture ancl highly beneficial. We have

r.ordf,ilsroue renounced the temporal advantages of the Scottish Ecclesias'
c'r' 

fical Establishment, not in consequence of any alteration in

A. C. A]iD PRIYT COI'NCIL. 7LL

It seems to me, moreover, that a brief cousideration of the H. L. (sc.)

Establishment principle as contrasted with the principle of 1e04
Disestablishment is sufficient to shelv its funclamental or ynrffio^.,,
essential character. The one seeks to enforce the paramou"t "i"t"T;-'ii"
duty of the State in its official capacity to recognise religion, Assrunr,t or)

to maintain and support the Church; the oiher desires to see ou'l'o.*
all connection between the State and the Church broken clown 

(9)

anrl d.estroyed, and. to prevent the State from exercising any }rr'cAr'rstsn

control whatever over the Church in any capacity, ancl, of Y.o*o

course, from enclowing or assisting to maintain a church ; &nil Inri Alveretour

if, as I shall point out later, the United Presbyterian Churclr 
c'r' '

certainly consid.ered any civil establishment of religion unscrip- . , ..
tural ancl unjust, it is diff icult to understand. how such a 

'-:

disiinction between the views helcl by two Churches can be
regarded as otherwise than fundamental and essential.

Nor does ib seem to me that the suggestion macle by Lord
Trayner that tbe different view taken on this question by ihe
Free Church and the United Presbyterian is a matter of poliiy
and not a matter of faith rnakes any substantial difference. In
one sense the questions on rtrhich the Free Church separateil
from the Esiablishment were not ruatters of faith, but, in my
opinion, the difference between the Free Church and. the Unitecl
Presbyterian was a difference, not on & mere matter of detail,
but upon a funclamental principle.

For these reasons I have arrived at the conclusion that the
founclers of the Free Church regarclecl the Establishment'
principle, not only as one of the very greatest importance, but
as funalamental and essential, and thai at that date union
between the Free Church aud either of the Churches subse-
quently forming the United Presbyterian Church would have
been out of the guestion.

If I am right in this view, iis bearing on the guestion raised
before us is of the greatest importance. ft cannot, in my
opinion, be questioned that the tlocuments to which I have
referretl and the principles which they embody were the
documents upon the basis of which the donors of a very large
proportion of the trwt funcls, the application of which is irr
question in this case, macle their gifts and donations, and upon

3  3 B 2

I

' . , i i
.::' I i
: i  i l
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our views on this subject, but because the Civil Courts hacl

violated our constitution ; and Pariiament, under the guidance , '

of an infatuatecl Government, had sanctioned tbat violation "

(Appendix P, p. 25).

i poo." here to notice an argrlmeni strongly urged before

us on behatf of the responclents, and which appears to have

hacl weight wiih the l-,ord Ordinary and the iudges of the

Second, Division, namely, that the passages in the tlocuments

leacling up to the foundation of the Free Church, ancl in the

preamble to the Act of 1846, io which I shall tefer, were

parenthetical and relatecl to the action of third persons, namely,

ihe civil magistrates, and not of the Church itself' So far

from weakening the force ol the declaration, couchecl in the

terms in which it is, the faci, in my opinion, gives i i additional

weight. The separation was in no 'lvay prornotecl because the

dissenting ministers objected to the principle of Establisbment;

that principle was not attacked by the claims of the Courts

against which they ha<l protestetl, and yet its recognition is

consiclereil of suoh great importance as to receive the prominent

notice which I have quoted. Then wiih reference to the argu-

ment that it relates to the action of third parties, also strongly

pressed upon us' I am unable to see how such an argument

assists the respondents. It seems to me also to give additional

weight to the firm assertion of the right and rluty of Churches

to suppolb the Statc in thc perfortnauce of its duty towards

religion by ihe nedium and through the agency of an Esiablisbecl

Chutch, which assertion the protesting nrinisters were making'

*#*-,-
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rr. L. (sc.) the faith of which also the real property ia question was

lgol conveyed.

t.n"J&cnc,r This conclusion leads me to consiiler whether the history of
;l*:i:l:' the Free Church since 18-13 ancl events since that date support

-*IYii"'I3O the vierv thai that property held for its behoof may without

o'"ltoo* breach of trust be appliecl for the puq)oses of a Church whicb
(L"-? supports the principle of Disestablishment. I pass, therefore,

u.lc,rr,rsrnn to c-onsider Uiiuny ihe history of the Free Church upon this

voi-xo. poiirt from 1843 to 1900.

t.oral-tv-mtoue' In th" year 1846 we fincl the Church thinking it right to
(r'r' 

declare tnat sbe " firmly maintains the same scriptural principles

as to the duties of nations and their rulers in reference to true',

religion antl the Church of Christ for n'hich she has hitherto

con-tendecl." I regarcl this as a tlistinct recognition of tbe

Eetablishment principle, ancl in no way weakenecl by the

rvords following, which disclaim intolerant or persecuting

principles. tr'ive years later-in the year 1851-in a formal

i"t uoa Declaration of the Assembly the principle of Establish-

ruent is again recognised as of the highest importance; the

wor.ls useJ are : " Holrting firmly to the last as she holds still'

ancl through Gocl's grace'will ever hold, that it is the duty of

civil rulers to recognise the truth of Gocl according to IIis

Word, and to promote and support the Kingdom of Christ

rvithout assuming any jurisdiction in ii or any power over it'

and deeply sensible, moreover' of the aclvantages resulting to

the community at large, ancl especially to its most destiiute

portions, from the public enclowment of pastoral charges among

them."
Again, in the year 1853, the Church, in empbatic language'

,"udr-. the principle, calling special attention to that of

Establishment : " That this Church maintains unaltered ancl

uncompromisecl the principles set forih in the claim' cleclara-

tion, aitl protest of 1842, and the protest of 1843' relative to

the la'wfulness ancl obligaiion of a Scriptural alliance between

the church of christ and the state, and the condiiions upon

rvhich such an alliance ought to be regulatecl"'

In the year 1864, when the quesbion of union between the

Free Church and the United Presbyterian Church was qciually

i;i:
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under discussion, the committee of the Free Church stated, as H. L. (sc.)
one of its distinctive principles, that, as an act of homage to le01
Christ, it is the duiy of the civil magistrate, when necessar/ rneJilunur
or expeclient, to employ the nation&I xesources in airl of the "i *3;ll)"
Church ; and again, in the year 1867, the principle is enun- Assnuarr or)

eiated in even stronger language: " As an act of national ooulroox
homage to Christ the civil magistrate ought, when necessary (Lo"1)

antl expedient, to afforcl aid from the national resources to the llfecer'rsrun

cause of Christ, providecl always that in doing so, while 
"#n".

reserving full control over his own gift, he abstain from all tor.rl]Imtu,*
tu,uthoritative interference in the internal governmclnt of the 

c'r'

Church." . 
'. :

I-.rater, in the year 1873, when dealing witn the quesiion of '

eligibility of ministers, the General Assembly declared that it
adherecl to the great fundamenial principle of the Church uncler
two heacls, the second of which was as follows : " Secontlly,
the prerogative of the l-.rord Jesus Christ as Ifead over all thinge
to his Church, ancl supreme over nations and their rulers, wbo
a,re consequently bound collectively and officially as well as
individually ancl personally to own autl honour His authority
to further the interests of His holy religion."

These passages from the proceedings of the Free Church
satisfy me that for a period of thirty years afber the Free
Church was founded the Establishment principle was regarded
as funalameutal, and I doubt not that during that perioil, and
in reliance on that principle, a considerable pari of the property
in guestion was giveu a,nal conveyecl to trustees for behoof of
the Free Church.

It was suggested by the respondents ihat the union of the
Free Church wiih the Church known as the United Original
Sececlers in the year 1852, and wiih the Beformed Presbyterian
Church in 1876, afforded. arguments in support of the union
with the United Presbyterian in the year 1900. I am wholly
unable to follow that argurnent. I do nbt propose to trace
the hisiory of the trvo Churches with which the Free Church
united beyoncl saying that, as far as I can gather from the
papers, the Free Church, in uniting with them, in no way
abandoned or alteretl any one of the principles which it had

:i',*{.:

*,
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tr. L. (sc.) professecl in the year 1843, but, on the contrary, both the

reo* uniteri Churches represented that they'lvere in courplete sym-

1,.*r,fi"o.o pathy with the Free Church. As regards the Uniied Original

"?d;::l'iy seced.ers, it is only necessary to exarnine the representation and
-{.sjnunrt or) appeal made by the synod of that church in the year 1852 to

ovrrirosr see that their union with the Free Church was based upon
(L"9' 

ancl only consistent with the view that the Free Church still
uacrlrsrEB maintained the Esiablishment principle. In the case of the

-t-ouxc. 
lieformed Presbyierian Church the stateruent in the Act of

Irrdll'qstore Union that the Unitecl Chlrches accept the preamble to

already cited, proves, in my opinion, that the maintenance of

"rl i" 
' ;" j i !r. the Establishment principle was the basis of union between.

the Free Church and the Reformed Presbyterian.

The action of the Free Church in the years 1892 ancl 1894,

though it must be considereil in connection with the question

of the powers of the General Assembly, has, in my opinion,

very little, if any, bearing upon the point which I am at,

present discussing. In the first place, these acts were objectecl

to ; but I woulcl point out that although the Act of 1892,

which is undoubtedly of great imporiance upon the secontl

branch of the case, has no direct bearing upon the question

of Establishment, one of the main grounds of objection and

protest was stated in the following ierms (Appendix A, p. 134) :

" Bec&use under the heacl which refers to intolerant ancl perse-

cuting principles which is to take the place of the present

preamble to the formula, all reference to the duties of nations

ancl their rulers to true religion and the Church of Christ as

therein set forth is wholly omittecl."

It now becomes necessary to consider the position of the

United Presbyterian Church in reference to the Establishment

principle. The possibility of a union of the Free Church with

other bodies of Christians was unaloubteclly contemplated by its

fountlers : two such unions have in fact taken place; it becomes

therefore of importance to considel whether or not the Unitecl

Presbyterian Church was a Church 'wiih which the Free Church

could properly unite, anil whether it would be a breach of trusf

to apply funds held in tlu.st for behoof of the Free Church as

A. C. A)iD PRIYY COMiCIIJ I  r . )

originally constituted to the purposes of the unitecl body, now H. L. (Sc.)
the unitecl Free ch*rch. rn my opinion this matter does not 1g0+
admit of serious doubt. I am arnare it was argued by the l,r.uffiu,,cu
responclents that the United Presbyterian Church betrveen the o) scqrLAND
years 1847 and 1900 might, without breach 

"t 
t*rt,1*r"^f$i,i?ll"i

united with the Esiablishment, or applied its funds in aid of {)yE;;ouN
J:lstablishment, ancl it was contenclecl by IIr. Haldane that the (r,ono).

United Free Church could. do so rvithout impropriety. With- i\I,r.crilrrn
out referring to all the clocuments which, I think, negative this rohrn.
contention, I would call attention to the view held by the United ru,,,r-Ar*,.toon
Presbyterian Church, as stated in the report of 1864, rvhich 

c'r'

seems to me to be wholly inconsistent .ivith the argurnent :
" That inasmuch as the civil magistlate has no authority in
spiritual things, ancl as the employment of force in such matters
is opposed to the spir.it and plecepts of Christianity, it is not
'within his province to legislate as to what is true in religion;
to priscribe a creecl ol form of worship to his subjects, or to
enilorv the Church from national resources ; that Jesus Christ
as sole King and Heacl of His Church has enjoined. upon llis
people to provide for maintaining ancl extending it by free-r,vill
offerings, and this being Christ's ordinance it excludes State
aid fol these purposes ; ancl that adherence to it is the true safe-
guard of the Church's independence." (1) And again in 186? :
" That it is noi competent to the civii magistraie to give legis-
lative sanction to any creetl in the way of seiiing up a civil
establishment of religion, nor is it within his province to pro-
vide for the expense of the ministrations of religion out of the
national resources, that Jesus Christ as sole King and Tleacl of
His Church has enjoined upon llis people to provide for main-
taining anrl extencling it by free-will offerings; that this being
the ordinance of Christ it excludes State aicl for these purposes,
and that aclherence to it is the true safeguard of the Church's
ind.ependence. Iforeover, though uniformity of opinion with
respect to civil establishments of religion is not a term of com-
rnunion in the Uniied Presbyterian Church, yei the views on
this subjeci held and universally acted upon are opposecl to these
institutions." (2)

(1) See Appx. L, p. 755. (9) Ante, p. 539.



t  L l716 IIOUSE OF LORDS t19041

H. L. (so.) l'urther, I am wholly unable to reconcile this argument

leo{ with the statement provecl in eviclence, and published in 1897

lrnriGuncrr on behalf of the Unitecl Presbyterian Church. In that year

")I:3Tli)' a tract, No. XXV., preparetl by the committee of the Unitecl
-rJti"uiij'otl Presbvterian Church on the disestablishment ancl disendow'

ovsfi.roux ment of the Established Churches of England ancl Scotlancl,
(tj"t)' rvas issuecl by the Unitecl Presbyterian Church and sent to

l[.rc-rr,rsren all the ministers of tbe ]-ree ancl Established Churches. In
tolin. that tract not only is it stated that the Unitetl Presbyterian

Lortllke-rstoue Church maintains as one of its most distinctive principles
c'r' 

that it is uot the province of the Siaie to esiablish antl

, ,', enclow the Christian Church, but that civil establishments ..
of religion are unscriptural ancl unjust. In the face of these

clocuments it seems to me impossible to aclopt the contention

of the responclents ; but here, again, I shouitl be justifiecl

in relying upon the opinion of their l-.rortlships in the Scotch

Court. In the course of his judgmeut Lord Low' said
(Appendix D, p. 58): " On the other hancl it seems to me
to be equally certain that the Unite<I Presbyterian Church
neyer read the Confession of tr'aith as laying clown that it is

the right an<I <Iuty of the civil rnagisirate to maintain anil
support an Establisbed Church. There <Ioes not appear to be
any material difference between the two Churches upon the
point so far as their staudards are concernetl, but the view of
the United Presbyterian Church as a whole has always been
that it is uot within the province of the civil magistrate to
endlow the Church out of public funcls, and that the Church
ought not to accept State aid, but ought to be maintained by

the free-will offerings of its members." I:ord Trayner' more-

oyer, states in emphatic terms that the Uuited Presbyterian
Church had, throughout the whole period of its existence,
repudiated the Establishruent principle.

With reference to the attitude of the Unitecl Free Church,
ancl the possibility of its adopting a tlifferent view, the state-
urents in the resolutions of the Assembly of the Unitecl Free

Church, passed in the years 1901 and 1902, to the effect that
the Establishment was objectionable on principle, and recording
its testimonv in favour of tlisesiablishment of the Established

A. C. AND PRIYY COUNCIL.

Church of Scotlaud, which statements were not attempted to H. L. (sc )
be qualified by the counsel for the respondeDts, are, in my leo+
opinion, conclusive against any such contention. l''neo Csrncx

The only argument on this point remaining to be noticecl ir "?#:::il'
that which was found.ed upon the clocuments agreecl io by the es'sruniij or;
Assembly of the Free church and the synod of the unitecl ovnJrous
Presbyterian Church at the time of union. (Lono)'

These documents trausfer andl convey all the property uo4 trrec;:-nrr,,
funds of the Free Church of Scotland to the united body; but r,)uNc.
it was said that ihe modified forms of questions forurulatecl by r,.a!f*"o"
the General Assembly of the United Free Church in the year 

c'r'

1900 were not inconsistent wiih the principle of Establishment, ,"
in so far as that was a funclamental principle of the p""" 'ii:,;' ' 

; 
'it:

Church, and thai offi.ce-bearers were left free to hold their own
individual views on this question.

If I am right in the view which I have endeavourecl to
express, that the principle of Establishment was regarded by
the founders of the Free Church as a funclameutal principle of
that Church, and. was so maintained for a period of more than
thirty years after its foundation, the fact that the Free Church
of Scotland, in uniting with a Church pledged to disesiablish-
ment principles, and relarding civil esiablistrments of religion
as unscriptural and. unjust, had agreeil to treat the ruaiter as
an open question, seems to me entirely beside the mark for the
purposes of the present discussion. The responclents must
jusiify not only a nominal union, but the claim to apply the
trust funds to the purpose of the united body, and to tlispossess,
as they have attempted to do, the Free Church miuisters who
have declined to join the Unitecl Free Church from the
possession of their manses and churches. Unless the responcl-
ents can make goo<1 their point that the application of the
moneys for the purpose of the unitecl body does not amount
to a breach of trust, the fact that they agreed for the pur-
pose of the union not to raise any question cannot afforcl a
iustification.

The only remaining point which requires notice upon this
part of the case is the argument that the terms of the moclel
trust deetl, which was settled by a commitiee of the Free
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H. L. (sc.) Church and approved by the Assembly in 18,1-1, justifies the
leo+ transfer of the property to the uniteil bocly. This argument is

rr*"fruoc,, basecl mainly upon the first antl fourth trusts, and incidentally

"td;"9.l"#" upon the ninth trust. The object of this trust deecl was
-{ssruslv oe) undoubiedly to ensure tbat the property shoulcl be helcl for the

ov-anrocs purposes of the Free Church as originally consiituted. Ii
(13)' 

proceecls upon a general outline of the history of the Estab-
Jl'rc'rt'rsrrn lished Church, the disruption, and the subsequent formation

Yooxc. of the Free Church. The first trust was, in my opinion, a
Lo.d,\,rvcNrone provision not unnatural from a conveyancing point of view,

that the trust should not cease in the event of the Free Church
.: ,, of Scoiland. uniting witb themselves other bodies of Christians.

It would in my judgmeni be contrary to every rule of law

applicable to such a case to holtl thai it gave the Assembly of

the Free Church power by mere union to divert the funds to a

bocly which did not conform to the funclanr.ental principles of

the Free Church. Siill less can the respondents rely upon

rhe fourth trust, which was the natural sequence of the recital
(Appendix A, pp. 66 and 67), as to the continuation of the

form of Church government by Kirk Sessions, Presbyteries,

Provincial Synocls, ancl General Assemblies, ancl bestowetl

upon the General Assembly of the Free Church the same

powers as those which had been enjoyed ancl claimecl by the

Assembly of the Esiablished Church. The ninih clause not

only affords no argument for the responclents, but inciclentally

supports the contention of the appellants. The majority who

sonsenteal to the union with the United Presbyterian Church
did not purport to carry out the object of the protest of
May 18, 1843, more faithfully than the appellants who are

thb minority. Clause 9 only contemplates an apportioument

or clivision in the event of a section not less than one-third

of the whole of the orclainecl ministers claiming to be carrying

out the objects of the protest more faithfully than the others.

In my opinion, this accentuates the extreme importance

attached by the Church at its foundation to the protest of

May 18, 1843, antl would make it entirely ultra vires of a

section of ministers, purporting to act uncler the ninth trust,

to disregard the assertion of right and duty therein macle,

a. c. A)iD PRIYY COUNCIL. 719

ancl to claim under this clause to associate iiself with a body rr. r,. (so,) 
\

which was openly promoiing disestablishment. 130+
ft is contencled by the respondents-and ihis is really the fnaJ&vncu

foundation of the judgment of I_.iord young-ihat the Generat "ld::;lli"
Assembly had power to legislate in such matters, and to -\Jsrurr,r on)
abandon the Establishment principle, even though and not- orolrouN
withstanding thai it may have been one of the fundamental (Lorro).

principles of the Free Church. This question has a bearing lrhc'rr.rstsn
upon the seconcl grounrl relied upon by the appellants, namely, youxo.
that ihe Assembly of the Free Church had departed from the rorrlilr"touc
Westminster Confession and the standard of the Church, and jj-

had urade changes in cloctrine inconsistent with the fundamental ..
principles of the Free Church. The powers of the Assembly
of the Free Church were, in ruy opinion, no greater ir relation
to the funclaruental principles upon which that Church rvas
founded than 'were the powers of the Assembly of the
Established Church. If I am right in the view which I have
venturetl to express, that paragraph B of Article XXI[. of the 

I

Westminster Confession, and the clocuments to which I have
referred. as shewing the fundamental principles upon which
the Free Church was founded, did make-to adopt once more
the language of the Act of 1873-the Establishrnent principle
one of the great fundamental principles of the Church, I am
wholly at a loss to unilerstaud upon what grouncl it can be
saicl thai the Assembly either of the Establishecl Church or of
the trree Church had the right to permit its ministers and
elclers to depart from that principle. I agree that the Barrier
Act, upon which so much reliance was placed by the respondents,
though it confers no.new powers, recognises that the General
Assembly possesses some powers of alteration with reference
to doctrine, worship, discipline, antl government, but such
powers clo not, in my opinion, include a power to subvert
or clestroy fundamental and essential principles of the Church.

I bave now to say a few words upon the second point upon
which reliance was placed by the appellanis, to the effect
that the Free Church, by its Acts of 18g2 and 18g4, and
the Assembly of the United Free Church by their Acts of
October, 1900, with reference to the questions and formulp
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E. L. (sc.) to be usecl in the ordination antl induction of ministers and

r00{ office-bearers, bave departed from the funclamental principle

rr*rffiu*.,, of the Free Church in the matter of doctrine' aud particularly

o" S.o-'-'^n" in relation to the doctrine of predestination and free rvill as

.tlrTiliflo set forth in the'Westminster Coniession'
or";"ou* For reasons which I rvill briefly state, had thiro been the
(T:) 

only ground. upon which exceptiou could be taken to the action

M.lcelrsrpn of the Assembly of the Free Church, I am not at present

o"3*. satisfied that it has actecl in excess of its powers'

r.ontlilerstone I clo not wish to express a final opinion, as I do not consicler
(.:.r. 

it necessary for the purpose of rietermining the legal righis of

lil;;i,i".' . . . the parties to these oppeals; and' further consideration might

s a t i s f y m e t h a t t h e o b j e c t i o n b y t h e a p p e l l a n t s t h a t t h e
Assemblies of the Free cburch and tbe united Free church

have released their ministers and ofrce-bearers from atlherence

to the Westminster Confession, as such' has more weighi than

I a m a t p r e s e n t d i s p o s e d t o a t t a c h t o i t . o n t h e o t h e r h a u d ,
the argriment of the Dean of Faculty antl Mr. Ilaldane satisfied

me that there are passages in the westminster confession ancl

in other standards of the church *'hich might require such

exp lana t i onandexpos i t i onaswou ld fa i r l ycomewi th in the
worcls usecl in the Barrier Act, " alteration in doctrine." I clo

no t fee lmyse l f compe ten t ,a tany ra teupon the in fo rma t i ona t
present before me, to express any final opinion upon such a

point, ancl I do not therefore proPose to base my judgment

upon the seconcl ground which was urged before us on behalf

A. C. AND PRIYY COUNCIL. 72t

Church, simply on the ground that they decline to become IL L. (so.)

members of the Uniteil Free Church. The decisions of the re04
Court of Session in Craigie v. l larsltall (1) and Cou,per v. r.o"uGo"r"
Burn (2), unless overruleil by your Lorclships' Ilouse, ,." o;fr"3tt oo

wholly inconsistent, in my opinion, with auy such right, 6q .\s'srlnr,v or)

the part of the respondents, ancl I am unable to support a ovrlroux
judgment which woukl deprive the persons forming a minority (Lil?'

of their rights simply upou the grounds that tbey are unwillino JIAcaLrsrEB

to become members of a body which has not only abancloned a Yourc.

fundamental principle of the Church io which they belong, Lor,rilretonc
but supports 

-a 
pri.rciple essentially different from that on 

c'r'

rvhich that Church rras lound,ecl.
For these reasons, f arn of opinion that the appeal should i .;l .-'

be allowed.

Frnsr Alpr-rr,.

Ordercd and acljudged, tlwt tlte said, interlocu,tors
complahred, of i,n the said, appeal be, and
the sarnc are h,ercby, reaersed : And it is

further ordered, tlr,at tlte car6e be, and the
same is ltereby, remitted, back to tlte Cou,r.t
of Session in Scotlancl, uith a, direction to
d,eclare (1.) that tlte associa,tion or bod,y of
Christians calling themselrses the Uni,ted, Eree
Chtcrch of Scotland, has no right, title, or
interest in uny part of th,e wh,ole lanils, pro-
pert'ies, stuns of rnoney, and others whiclt,
stooil aested, as at the 30th day of Octobet.,
1900, in the Right Hon. Joh.n Campbell,
Barom Ouertoun, anil others, as general
trttstees of the Free Church of Scotland; and,
(2.) that the said appellants (pursuers) ancl
those adh,eting to and, lauVdly associated,
taitlt thent, confornt to the consti,tution of the
Free Chu,rch of Scotland, are and, lawfu.lly
represent the saicl Free Cltu,rclt of Scotland,,
ancl are entitled to hq,ae the whole of saicl lands,

720 EOUSE Otr' I,OBDS tr904l

of the appellants.
It only remains to consider the position of the appellants and

their rights as a minority of the ministers and elders of the

Free Church representing congregations or portions of con-

gregations who are nob prepared to ioin the united Free churcb.

it is not contended ihat they have changed their plinciples; it

is not suggested that theyhave departecl from any fundamental

or 
"rr"otiul 

principle of the Free Church; it is not allegecl

that they are not faithfulll' carr;'ing oub the objects of ibe

protest o1 lf"y 18, 1843. The respondents are tbreatening to

i,tt"*pt to eiect them from their churches ancl manses' and to

deprive them of auy right to participaie in any funds of the (l) 12 D, 523. (2) 22 D. r20.
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propetty, and funds applied a,ccording to the

lrruu oJ tlw' trttsts upoll 'tzhich, they are

respectiuel! hcld, for behoof of thentselues and

thosc so adlr.crinl to anil ctssociated with them,

and, tlteir' successqrE, as constitutitr,g tlrc true

and lau'1'ul liree Chtt'rclr of Scotlancl, anil

that tlle clefenders, tlw said, Right Hon. Joht'

Carr,Ttbell, Bctron Ooertottn, and otlwrs, as

general tntstees aforesaid, or tlte clefenders

seconcl enutnerq,ted, or tlrcse of the defenclers

in ulrcse lr'ancls or under whose control the

saicl lantls, 'progterty, and funds rrlq'y be fot'
the ttnre being, arc bounil to holcl and ,rpply 

","''.
tlr,e sante (subject always to tlr,e tntsts aJtet'

mentioned) for belnof of the pttlnrcrs and

those ccdJwing to anil associatecl with th,em

as aforesctid, and subject to the lawJzr,l otclers

of tlte General Assanbly oJ tlte said, Free

Clnr,rclr of Scotland,, or its duly appointetl

Com,ntissiott' for thc tim,e being, a,ntl in 2ar'
tiatlar that they are bollnil to clenud'e th,em''

sel'ues of .tlr,c nalr,ole oJ said lands, Ttroperty,
antl funcls in faaour of suclt petrt'ies as may

be nominatetl as general trustees by a General

Assentbly of the Free Chu'rch of Scotlancl, or'

its duly appohtted Comnvission for the time

being, but su,biect aluays to tlte trtr'sts upou

ulr,iclt, tlte sa,id lands, property, and ftt'nils
were respectit,ely held by the said' defenders

Jor behoof of tlrc Free Clturch of Scotland

as at 30tlt, October,t}}}; ancl to do tltereitt

as slr,all be just anil consistent usitlt' tlds

judgment ancl direction, : And' it is further
ordered tltat the respondents do pay, or cal6e

to be 1taid,, to tlr,e said, appellants th,e costs of

the qctiott, itr' th'e Court o.f Sessiort', antl cvlso

tlte costs 'tncurt'ecl itt rcspect of the said' apTteal

to tlt'is House, tlrc amourtt of the said last'

A. O. AND PRIYY COUNCII,.

cncntioned costs to be certifed by th,e Clerk
of tlte Parliantents: AncI it is also fw.ther
ordered, that lt;ltless the costs, &c.

Sncono Apprel.
' 

Ordcred ancl adjudged, tltat the interlocu,tots cont-
plained, of be retserseil : anil the cattse be
renitted back to tlr,e Cou,rt below, with direc-
tions to assoilzie the defenders (aprytellants\

fr.onr, the conclusiotts of the action : and, that
tlrc respondents do pay tlte costs in th.is Eouse
and in th"e Cou,rt below.

. : ; l l  : i i , ' : : , , . i , ; : i , .  . , , . , '
Lords' lournals, August 1, 1904.

Agents for appellanta: Deacon, Gibson, Itledcalf 6 lllaniot,
fo r S im,p s on di trI ano ick,'[Y. S ., E d inbur glt,.

Agents for responclents : Gt.altames, Currey 6 Spens, fot
Cotoan & Dalrnahoy, W.5., Edinbu,rgh,.

APPBNDTX.  ( r )

APPENDIX  A .

1560,.c. 1 (Thomson's Fulio Acts, ii. b26).

rvii dic Augusti.
'l'he confessioun of l'ayth professed ancl beleved be the protestantis within the

Realme of Scotland publischcit be thame in parliament and be the
estaitis thairof ratefeit and apprevit as hailsomo auil sound doctriue
grouaclit upoun the infallibill trewih of Gotl's word.

(Then comcs a reference to llatthew xxiv,)
The estaitis of Scotland with the Inhabitantis of the samyn professing

christ Jesus his holy evangell to tbair naturall cuntrey men and to all utherii
Realmes and natiounis professing the samyn christ Jesus vith thame wischo
grace nercie and peacc frorn God the father of our Lord Jesus christ with tbe
spreit of ryteous jugement for ealutatioun

Lang havo ws thristit deir brethren to have notifeit unto the warltl iho
soumc of that doctrine quhilli wc Profcssit and for the quhilk .rve Lave sustcnit
nfamy ancl dainger. . . . . Bot seiug that of the infiuite gudenes of our Goil

723

E. L. (Sc.)
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or Scmr,.rr-o
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t .

YouNc.

(1) See fnder of ilocuments at enrl of case, p. ?68.



EOUSE OF I,OBDS t1e04l A. C. AND PRI\TT COUNCII,.

Af the Ciuile Magistrat.-etp. XXIV.

judge, (yea evin the Judges and. Princes thame selfis,) to wlome by God is
gevin the sweard, to the pr.ise and defence of gud men, and. to rovenge and
punissche all open uralefactonris. Moreover, to Iiingis, princcs, Rewlaris, and.
Ilagistratis, we affirme thab cheiflie and maist principallie the coufernatioun
and purgatioun of the Reiigioun appertenis; so that not onlie thei are
appointed for civile poiicey, bot also for mantenance of the trerv Religioun,
and for suppressing of idolatrie and superstitioun whatsomever, as in David,
Josaphat, Ezechias, Josias, and otheris, heichly commendeil for thair reali
in that caise, nay be espyit. And thairfoir we confesso and avorv, thet sic
as resisC the Suprene power, (doing that thing rvhich apperteauis to his
charge), do resist Goddis ordinance, and thairfoir can not be guiltless, Anil
farther, 'we affirme, that whosoever deny unto thame thair aid, counsall, and
confort, while the Princes and Rewlaris vigilantile travaill iu the executing
of thair office, that the sarue men deny tbair help, supporte, and counsall io
God, who be the presence of his lieutennent dois craveth it of thame,

The Gifiis frelie geuin to the Kirh,-C,t p, XXy.

Albeit that the rwrdo of God trewlie preichit, and the Sacrameutic
rychtlio ministerit, and disoipline erecutit according to the worde of God, bo
the certane and infallibill signis of the trew Kirk; we nott so meine, not
that overie particulare persou joynit with sic aue cumpany, be ane elect
member of Christ Jeeus, For we acknawledge and confesse, that tlornell,
cockell, and chaff, mey be sawin, grow, and in great abundanco ly in the
middis of the wheat, that is, the reprobai may bo joynib in the societie of
the elect, and may externallio use with thame the benefitis of the word and
gacrgmentis, . . .

. APPNNDLX C.

Act, 1567, c, 8 (Thomson, iii. ZB).

Anent the Kingis aith to be gcvin at his Coronatiouo.

Iten, Because tbat the incres of vertew, and. suppressing of Idolatrie cravis
tbat the Prince anrl the peple be of ane perfyte Religioun, quhilk of godclis

7r4 725

E. L. (So.)H. L. (Sc.) (c1uha ner-ir sufferethe his afflictii utterlie to be confoundit) above expectaiion

. r v e h a v e o b t e n i t e u m r e s t g u d l i b e r t i e w e c u l d n o t b o t s e t t f u r t h t ] i i s b r e v a

u5 Jfr"y"" coofession of sic doctrine as is proponit unto us and as.we beloive

l"nrp Cnunor and professe. . ' . . Protesting tbat gif any man will note in-this our con-

o"lScorr,^no iurrio-'o 
"o" 

artickle or senience repugning to Godis holie wortl thai it wald
(  (  i  E N E B A L

. { 'SSE]DLJoF)p le lsn lmo la isget r t i lDesandforchr is teanocher i t iessa i l i toadmoue ishuso l
1). the samvn in wriit snd' wc of our honoures and fidelitio do promeis unto him

o.o:y9:" ;;;.;";i;;" rho mowtbe of Gocl (that is frg his holy scriptureis) or ollso
(Lt:.) 

ii.it.t""rit ti that quhilh he sall prove to be amyss ' ' ' ' gnd thairfoir bo

IttAcAilsrEB the assistsnce of the micbtis epreitt of the s*me Lord Jesus we firmelie purpoiso

Vohn. io abyde to the end in tbe confessioun of bbis our fayt'h'

(Thenfol lowstheConfessionofFaithinal l i tearl icles,passed'onobyoneby
,\PrEriDtL the Assembly of States.)

Th i rAc t isan t lAr t i c l r l i sa rerec l in ibe faceofPar l iamentanc l ra t i f y i tbe the
thre estatis oiiii, .u"r*u at Ddinburgh the eeviateos day of August tho yeir

of God fitleen hundred and thre ecoir yeiris'

APPENDIX B.

TEEcoNFESsIoNortrAITII , l50o(JoHNKNox'sooNFESSIoN).
Tsr Cosrnssloux ol Flrtn professit snd belevit bs the Protestantis within
-.-th. 

realme of Scotlaud, publischeit by thame in Parliament, and bg the

Estaitis thairof rotifeit and approvit' as baileoms snd souud doctrine'

grounclit upoun the infallable trewth of Goclis word'
,l.sr coxnnssro\E oF TrrE .!'.lrrn ancl doctrin beleuecl and professed by the

Protestantes of the Realme of Scotland erhibited to the estates of the satn

io p^ai"r.o, anil by tharo publict votes authorised as a docrrin grounded

vpon the infallablo wourd of God'

1561

The Preface,

Tsr Esr.r.rus or sCorr,exo, with the Inhabitautis of tbe samyn, professing
-'*Cn.y.t 

Jesus his Holy Evangell, To thair naturall Cuntreymen' and to rll

itni.i. n.ot-.is ancl Natiouns, professing the samyn Lord Jesus rvith

thamo, rvische grece, peace' and mercy from Goil the Father of our Lord

i"r"t bly.*t, 'tiitn tUt Spreit of rychteouse jugement' for Salutatioun'

I-oog hoo" r*" ihri.iit, deiiBtethren, to haive notifeit unto the rvarld the

soumme of that docirine quhiik we professe, and' for the quhilk rve htive sustenit

iri".t 
".a 

dairgear' Bot sit hes bene the rago of Sathan against us' cnd

"S"# 
ilfr, Jisus his eternall veritie laitlie borne amangis us . . . . Pro-

iirriog, tbat gif any msn rvill note in this oure confession any article or

;;;"r#, ,.pog'oiog to Gotiis holie word, thab ib rvald 1,leis him of his gentilnes,

and f<rr christiaoe cheritics saik, to admoneise us of tho samyu in rvriit; aud

iv; 1,;r" our honour anti firlelitie clo prorneis uuto him satisfirction fra tLe

,n*rfr of Go,i, (that is, fra his boly Scriptures,) or ellis reformntioun of tbat

quhilk be sall prove to be nmyss' ' ' '

\1'e Confesse and, acknawledge impires, kingdomis, dominiounis, and cities *
to be distinctit and orrlanit by God: tho powers and authorities in the same Fnar Cxuncr
(be it of Emperouris in thair empyris, of tringis in ihair realmes, Drrkis and. on Scorr,r.xo
Princes in thair dominiounir, o-. oi oiheris lt"agistr"tit i" i... .it;;i; 

",riiiil 
t"l

Godtlis haly ordiaance, ord.enib for manifestaiioun of his arvin slorie. aud for a.
the singulare profite anrl commodite of mankynde. so that wh-osoever gr,gis oi"T#i"
about to tak away or to confound the haill state of civile policeis, uow lang
esiablischit, we affirme the same men not onlie to be enemeis to mankyndt nr.rcrJ.rsrrn
but aiso wickedlie to feght against Godis erpressed. rvill. \ye farther confesse vohn.and acknarvledge, that sic personis as are placed in authoritie aro to be loved,
honoured, feared, and holdin in most revereut estimatioun: becaus that theav Arrevox.
are the lieutennentis of God, io whose sessiounis God him self doish sit aui

;:li
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H' I , . (Sc ' ) ruerc ie isnowpresent l iepro fess i tw i ih in th isBea lme.T l ra i r fo i r i t i se ta tu te
antl ordanit U.'oot So"t'"oe Lord' my Lord Regeut gnd thre Estatis of this

* pr**i p"rr**ent, that all Iiingis, and. princcs, or magistratis quhatsumever,

Irnor cnuncs halding tl"i.li*u, quhilkis heirefter in ony tyme s*ll happin torlegue, rnil

;i*n"-ll" t.i. r"i.r.l".rihis Bealme, at tbe tyme of thair coronatioun, a'il ressait of

AssnusLy ox) thalr p.ro..r1uo,ho.itie, mak thoir iaithfull promise, be aith, in presence of

o. the oternsll G;;,h"r induring ths haill cours of their lyfe, they sall serve the

orlTffi. ;;;;";;ili-ioa, to the u-ttermaist.or thsir power, according as he has
- _: requyrit i" ii, ."irt haly worcl, revelit and contenit in the ne\e and auld

l\lAcAlrsrra 'Iestamentis. 
-Aod 

uaao.diog to the samin word, sall manteno tho trew

v#.rn. fa"if*i"t" 
"i.1.*t 

Chti", the preicheing of his brly word' and ilew ancl rvcht

ministratioun of the Sacramentis now ressaifit, ancl preicbit within this Redme'

EOUSE Of'LoRDS tr9o4l

Act 156?, c' 12 (Thomson' iii' 24)'

Anent the Jurisdictioun of the Kirk'

Itob, anent the irrticklo proponit, ancl gevin in be the Kirk to my Lorcl

n.geot, *a the thre Estatis of tiis present Parliament' aneut the jurisdictioun

i"riii" p".tu.i"g to the tres'Iiirk, rrud immaculat spous of Josus Christ: to '

be declarit anci expressit as the artickle at mair lenth is consavit fnamely' that

iiu Cnr.tr.n had pioposecl r'n article, and with regarcl to that article the Estrtes

i^i..g".a.a it1' 'ine Kingis Grace' with avise of my lcrcl Regent' antl thre

fti"rfJ of this present Pariiament, hes declarit' and grantit jurisdictioun' to

the said Kirk: cluhilk consistis cnd standis in preicheiug of the trew word.of

Jesus Christ, correctioun of maneris, and atlministration of haly Sacranentis :

] \nd i lec la r is th l t tho i r i snauther faceofK i r l i ,nou ther faceofRe l ig ioun '
ii"" it p."."*lie be the favour of Gocl esiablicheit within this Renlme : Aucl

tha t tha i rbe lau ther ju r isd ic t iounecc ]es ias t i ca i l l cknawlege i tw i tb in th is
Realme, uther tban that quhilk is, and srlbe within the same liirk' or that

ouhilk flowis thairfra cooi..oiog iho premissis. fThen the Act appointed a

b;;;;;.i 
-Jna 

ro'tu", ooi Soo""ot Lorcl' with advise of mv Loril

Recent, and. thre Estriis foirsaidis, hos gevin, and gevis power ancl 
"9t"ttt-

"t;i;';" 
ili; iames ttatfoutr . ' ' ministeris of the wordo of Gocl' To

.s"i.tn. i"ttU mair speciollie, and to considcler cluhat uther epeciall pointis or

.i""Jr, t""fa uppu*oo. to the jutisdictioun' privilege and authoritie of the

,"iJ fit, And'to deciair thair tynciis tbairanentis to my Lord Regent a rl

tl.. nrt"ii, of this Realme, at the nixt Parliament' Swa that they nray tak

".i""r-rl_iri"rill, 
anil euthoreis the samin bs Act of perlinmeni as salbe fund.

aggeobill to the word of God'

1572, c' 3 (Thomson, iii' 72)'

Thrt the Advcrsaries of Christis 
T;:t*ll.thtt 

not Injov the Patrimonie of

. . . . eyery persoun quha sall pretend to be ane }linieter of Gotldis 
'Worcl

antl Sacramentis or quba presentiy dois or sall pretead to have and bruke ouy

benefice usc of the tr.tteJ Stip"nil pension or portioun furth of Benefice and

ar not alreddy under the cliscipiine o] th" t'"* Kirk and participatis nob rvith

the sacramentis thairof sail in the presenco of the Archebischop Bischop

Superintendent or Commissionar of tbe Diocie or Provinco quhair he hes or

sall havo the Ecclesiaciicelr reving gif his asseat end eubscrivo the articklis of E. L, (sc.)Religioun contentit in the actis oi our sovorane Lordis parliar;; ;;-g;; 
190{hes aith.for acknawledgeing recognoscing of our Soverane Lord end his autho- ,ryritie and sall bring ane testimoiiall in ivryting thuirupoo. aud oppenly 6a Fnnu cuuncnsum Sonday in tyme of sermone or publick prayeris in the Kirli quhair be oF Scocr,.rxo

ressoun of his eccresiasticalr leviag he aucht to attend.or ofthe frutes'quiarr"i or!Hx""l.^"""1he ressavis commoditie reid baithlbe, Testimoniall-aDa confeseioun and of now i,.rnak the said aith within the space of ane moneth efier tho publication of this ovrnrorx
present Act. And gif he bo furih of the Rearme within thre ,.oi, a"yi.-"ltu; 

(1^r).
the Publicatioun heirof. And in tymo cumming *iinio 

"ou 
moneth efter his trr,rcer,rsrrc

admissioun uuder the pane that eierie persounin"t ,"ti not do as is abovo t.
appointecl salbe rpso facto depryvit and 

"il 
hie ecclesiasticalr promotiounis and 1"""leving salbe-vacand as gif b.e war than naturellf J.ii. ara gir 

"r;;;;;; 
AppENDrli

ecclesi{rsticall or quhilk sar have ecclesiastical" leving sall wilfully manteneony <ioctrine directly contrair 
-or- repugnnnt to ony of the saidis 

".ii"tri. 
rJbeing convenit and callit as followis*sall persist'thairiu and. not revoke hig,.€rrour or efter his revocatioun sall of nei affirme sic *t..;-l;r.#;; 'i1].,"1 

'

mantening affirming ana persisting salbe just caus to aeprivo him oi iisecclesiasticali leving. An. it' salbe rauchfulr to thame befoir quhomo he iscallit anil convenit to deprive hi'r. euhilk sentencc of deprivatioun p;;;.;;he ealbe deprivir in .eid and his leving ,";;;;;;;if he war naturatly deid.And tbai arl archebischopis, Bischolpis Superin-tendentis professouris or'ritularis of prelaitis be callit and convenit foi this effect befoir the GeneralAssemblie of tho Kirk and- all Inferiour persouni-q befoir ths A."h.bi.;;;;;;Bischoppis superintendentis or commisJonaris of the Diocies or provinceg
within tho quhilliis thay dwell.

1572,c.4 (Thomson, iii. ?2).
Anent the disobedientis quhilkis salbe ressavit to our soverane Lorilis mercv

and pardoun.

AND PRIVT COUNCIIJ.

1572, c.14 (Thomson, i i i .  ?6r).
Anelt thame that sustenis the proces of Excommunicatioun.

A. C.
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APPENDIX D.
TIIE SBCOND BUIK OF DISCIP-LINE, or Ilrrors .lxo.Coxcr,usroxns ofTnn Por,rcrn or rnnKrnx, agreed upon in tho Grxrner. Assnunr,r 15Zg;

fnserteil in the Registers of Assembly 15g1 ; Sworn to in the National
Covenant, revived and.ratifierl.by the Asseurbiy 1688, ancl by..;t;;h..
Acts of Assembly, and according to rvhich Tnn C'uncs G;""*;;;i;
established by law, an. 1b92 and 1690.

Cxepr:rn VIL
Of the Eldnsch.ips, and Asserrrblies, artil Discipline.

1' Dlderschips and assembiies are commonlie constitute of pastors, Doctors,and gic as we commoniie call Eld.ers, that labour not in the *".a 
""a'a".tr-i*,of quhom, and of whais severall power hes bene spokin.
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14. It hes porler to excommunica't the obstinat' ' '

tr9o4I A. C,728 AND PRIYY COUNCIL. 729

$i

,Lq I

+ , .

tri;.
* ' '
€li
,"it!.'
f , r . : -

n'!..i
i t i , '
ryi'
Bfiir
;i:

. F ;

.{r;

APTENDDT. vocation.
e .Th . yhavepo rve r . a l so toab rog r t eandabo i i sha l i s t a tu tesan i } o rd i nances .

..., .r.i:i!.;';,: ., .' .oo.t'oiog ecclesiasticall mattcrs that are found noysorD€ and unprofitable''
' ' ' ' : ' 1 : ; ' r "  "  ' r '  

n n d a g r i e n o t w i t h t h e t y m e , o r a r a b u s i t b e t h e p e o p l e '  ,  . - , - - - , . : "
9 . i b . y h u ' . p o r v e r t o e x e : r t t e e c c ] e s i a s t i c a l d i s c i p l i n e a n d p u D i s h r i e n t

. , poou t l i ' no ' g " J *o ' * ' " o t l p roudcon ten tne rso f t hegndeo rde randpo l i c i eo f
tbo kirL, cotl Jrva the haitl discipline is in thair h.*:dt' 

. .
' ; 1 0 ' t l e n r s t k y n d e a n d s o r i o f a s s e m b l i e s , a l t h o r r g h t h e y b c r v i t h i n p a r .

j I tiJ". *"g..gations, yet they exerce the porver, authoritie, and jurisdiction

.1,, nr tne Urkiiih mutuall consent, :tnd. thelefore beir sumtyme the name of the
i i': kirk. 

jil.;-;" speik of the eld.ers of the particular congregations, we mein'

i , noi ;ha; ;y p"r^ticol", parish kirk caD, or nay have their awin particular'

l:j .fa..,.ftii*, tp"i"tty to land'rvart' bot we think thrie or four' mae or fowat'

j I nerticulai kirks, moy have ane common elderschip to them all, to judge thair'
' 

1 
'"J.f..i".ti."ft 

.uor.r. Alb.it this is meit that somo of the elders bs chosen
, I
t;i on. of 

"otty 
particular congregatioo' to colcurre with the rest of their'

,,! brethren in the common o"t"tf,lit' and to take up the delations of offeuces

;l,f *itnio il.i, awin kirks, aud bring them to the Assernblie-' This rve gather of'

:;,1| ilt p*ttit" of the prinitive kirk' where elders or colleges of seniors \Yere'

iljl constitute iu cities and famous places' ' ' ' '

i'i, ri.-ft t.t"ogt to this kind oiassembly' to-:aus: th: 
:t11"^":t: i':1" ::^:l:

E. L. (Sc.) 2. Assemblies ar of four sortis' For oither ar thcy of particular kirks and'

congregations itne or ma, or of a province' or of ane haill nation' or of ail anil'

* divJrs 
-nations 

professing onc Jesus Clrrist' :

l.nnn cucncs 3. AII ihe ecclesiastiiall assemblies havo power to couvene iawfully togicliler

;i;igllilt r* i*"ir"g oi ,niog, concerning the kirk, and perteining to thair charge'

Aslruslr on) Thby hrve porver to appoynt tynes end places to that effect; and at ane'

^ u' meiting to appoint tbe dyct' time and place for anuther' ' ' '
O.n_tlloyn 

..'i. 
fi, n*if end of ali assemblies is first to keip the religion and doctrine'

("j:)' 
i" 

""titl, 
'-"ithout error and' corruption' Next' to keip cumelines anil gude

]Iec,rr,nrrn ordir iq the kirk.

vohn. 

-'?.-l".ili. 
ordets cause, they may make certane rewls and consiitutions

n p p e r t e i u i n g t o t h e g u r l e b e h a v i o u r o f a l l t h e m e m b e r s o f t h e k i r k i n t h a i r

o.r.-ttiu. proiinciali, nationall, and generall' to be keipit' and put 
i" :"*t*

tion. To mak constitutions qt'hilk 
"oottrne 

tb npitov in the kirk' for the

decent orrler of theso particular kirks rvhero tbey governe: Provyding they

alter no rewls made by the general or provinciall assemblies' and that they

mak the proviaciall 
".,.mblit 

foreseiJof these rewls that they ral mak' and

abolish them tbat tend to the hurt of the same'

lill;,,*i$;ifff#lt"lT::i,'"'Jl" have tho halr power or the particurar H.L.(sc.)
2t' The nationelr assemblie cluhilk is generall to us, is a Iawfut convention *of the haill kirks of the rearm, 

". 
o"6*,""n.r" lii-"rit anci gatherit for the FREE cguncncommonaffaires of the )'irk; nnd maybe *ffit til gencral eldership of t)rc orscorr,^xo

haill kirk within the reatme. lr"'" ,J-"ir"-';" :::"?:::'.::"1::'l,:: 
tt'c -1crrin".ii-

vote bor ..,r.,i".ti.uri f,;:;. il":,: :. jJl,,ff: I .1.1,1'T. t jlil ;ffIii.,io 
e,,",*, o")

same assembiie: r\ot ercluding uther percotr$ thai wiff repaire to the said ovmrouv
assemblie to propone, heir and reason. flonoj.

22,  Th is  assembl ie  i s  ins t i tD ta  rha l  . i l  + l . r_ -^  ^ : . r -  -_  - .  .a r ,1in the provin.i"l, ";;;iii":,:;."",:#l:"T,:*,T,l:!:!;lT!i,i.ilT:il;';: """#*
generally servirg for the weilt ot the haitt b";;;; iu-, tirt withia the realmemay be foirsein, intreatit, and set furth t. CJI *fJ". app'NDrr(23. It sould tak cair, thar kirks be pf_"rii-ri'pi*es quhair they ore notplantit' It sould Drescrvvc the rervll h";;;;;;.i i.a tyn,l. of asscmbliessould proceed in ali thinss.

2{' This assemblie sould tak heid, that the spirituail jurisdiction un,l .irill 
rl

be not confoundit to the hurt of the kirk, tlriii. p"t.imouie of the kirk benot coasumit nor abusit: And- generalli. .oo.".oing. ali weighty affaires that
:..o:.-:.." 

the weili.and gtde ord.er of the haill fi.*'"r the realm, it aucht to.rnterpone authoritie thairtr.r.
25. There is besydes ,|ur:, 

.lo 
uther nrair generall kyndo of assemblie,,cluhilh is of all nations and estaits of persons niiiriolnu kirk, representing thouniversal 

-kirk of Cbrist: Qubilk uayie *1it p."p..ii" the Generall Assemblioor G enerall Councell of the haill ti.t oi Goi. 
r' vrv"r

These assemblies were appoyniit and callit together, specially rvhen onygreat schisme or contraversie in tloctrine afa 
"."y., 

iu the kirk, and werconvocat at conm*nd of sodlie emperours U.iog foriiu tyme, for the avoiilingof schismes within the uJiue-rsal tirt orc"i, 
-qoiitt 

o..uur. they apperteineaot to the particurar estait of ane realme, *. ..i-]o.tr.. to speik of them.

Csarrnn X.

Of the Ofice of a Christian Magistrate in the Kirk.
1, Alihough all the members of tho kirk be haiden every ane in theirvocation, a-nd according therto to ad.vance the kingdom of Jesus christ sa faras lyis in their power; yit chiefly Christian frf".Ji 

""a 
utber magistrates, ar.halden to do the same: For the1. ar callit i" tlu S..ipt"re nourishers of tho"kirk, for sameikle as be them it is, or at least aucht to be manteinit, fosterit,uptralden,.and defendit against all ihat rvald p..r."in. hurt thereof.2. Sua it perteins to the oflice-of a Cnri.tialmagiriru, ,o assist an. fortifisthe.godly proceidings of the kirk rn art uhat rr"uoa o"^ury to sie that theprrblique estait and ministrie thercor be -unteioii anJ susteinit as it apperteins,according to Godis worrl. . . . .

5. To sie that sufficient-provision be made for the ministrie, the schulcs,an. the puir : And if they havo not ,.,m.ienil" ;.,";i;" upon their charges, tosupplie their indigence even with their a*.in ;;, ;; neid require. To ha*lhand als weill to tbe saving of their p.^"". ir"-'i"lurie and opin violencc;

, ) :

i 1

t,:
r,ji'

::.: r

;:;
i "

18. Provinciall assemblies we c'rll lawful conventions of tho pastors' doctoro'

and uther eldaris of e province, gatherit for the contmon afiaires of the kirkoc

;;;;; t"htta "iso 
-iy tt toitii the conference of tbe kirk and brethrea'

19. Thir assemblies are instiiute for weighty matters, to be intreatit be

mutuall consenf and assistance of the brethren witbin that provinco' as neiil

r€quyr€s.
20. This assemblie hes power to handle' oriler' and reilresse all things

ommittit or d.one amisso in ihe particular assemblies' It hes power to- depose

the office-beirers :f tbat proriocic for gude and just causes deserving depriva-

: l
ti' t l
t ! ,
[ t _
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11. L. (Sc.) as to their rents and possessions' that they be aot defraudit' robbit' nor

,on, sPuilzietthereof' ' ' ' '

35 7. To mrk lnlvis antl constitutions ngreeable to God'e word' for aclvancemeub

I.nnr csuncx of the kirk, llnd policie tliereof; without usurping ony thing that perteine nob

;; S."t*"r io trr".ioiirr"ori, bot b.l^og* to the offices that ar meiriieecclesiasticall, as is
(( iENERAL

Asisuslr oF) the mrDrsrrr* of ib" word and sacramentis, using of ecclesiasticali discipline,

o. and the spirituall execution thereof, or ony part of tho power of tho spiritual'

O)f:::g t.yit, q"liff.. our Maister gave to the Apostles' and their tre'w successours'
(t"L). 

eii urtnoogn Kings an<I princes tirat be gotllie, sumtJmes be their awin

l\rAcalrsrDB authority, *i"o tf,i kirk is corruptit' and all things out of order' place

*3.-". ;il;:; end restoro the trew service of the Loid' efLer tho exemples of sum

god ly j l ' rngsofJ"do ,sndd iversgo i l l yEmperoursandT i jngsa lso in the l i ch t
Appnxorx. of the New Testament: Yit quhair the ministris of the kirk is anes lawfullie

c o n s t i t u t e , * a t l , y t h a t a r e p l a c e i t d o t h a i r o f f i c e f a i t h f u l l i e , a l l g o d l i e
. ' . p r i n c e s a n d m a g i . t , " t i . a u c h b t o . h e i r a n d , o b e y t h a i r v o i c e , a n d r e v e r e n c e t h e

;ajestie of the Sou of Goil speiking be thenr' 1i:''

and are commsniled, in tLe fear of God, to reail anil rearch them, therefore they E. L. (Sc.)
are to be translated into the vulgar language of every aation unto which they ,r'ncomc, that the word of Gocl dwelling plentifully in all, they may worslip hii ,*
in an acceptable manDer, and, tbrough patience and comfori of ihe scriptures, I'rnr cuurcn
may have hope. or. Scorlaxn

(G rxrHrr,
cserrrn IL-of Goil, and of the EoIy Trinity. Assrunr or)

rlr. In the unity of the Godhead, there bs three persons of ono substance, ovrnroux
porver, ancl eternity; God the Father, God the son, and God the Iloly Ghosi, G'"')'
The Father is of none,neither begotten nor proceeiling; the son is eternally Mlce'sr*
begotten of the Father; the .Holy Ghost eternally proceed.ing from tbe Fother D.
and the son. to*o

CuePrrn III.-O/ God's Eternall Decree. r\rPENDIx.

III. By the decree of God, for the manifestntion of his glory, somc men ancl
angels are predestinated ulto everlasting lit'e, and others foreordained to
everlasting death. : .., ., ,:

IY. These angels and men, thus predestinated. ancl foreordained, are par-
ticularly and unchangeably designed; and their number is so certain'and
defnite, thot it caunot bc either increased or diminished.

Y. Those of mankind that ere predestinatecl unto life, God, before tho
foundation of the rvorld vas laiil, according to his eternall and immutable nur-
pose, ancl tho secret councill ond good pleasure of his will, hath chosen in christ
unto everlasting glory, out of his meer free grace and. love, without any fore-
sight of faith or good works, or perseverance in either of thom, or any other
thing in the creature, as conditions, or cause' moving him therunto; anci all
to the praise of his glorious grace.

Cs-rrrnn \I.-Of the FaIt o/ Man, of Sin, and, of the punishment thereof.

IY. From this original corruption, whereby we tro utterly inclisposecl,
disabled, anil made opposite to all good, ancl wholly inclined to att evit, ao
proceed all actual trausgressions . . .

Yr .  Everysin,bothor ig inarandactual l ,beingatransgressionof  ther ighteous
law of God, and contrary thereunto, doth, in its owu nature, bring guil-t upon
the sinner, whereby he is bound over to the wrath of God, anil c*su or ine
law, and so mado subject to death, with sll misories spirituall, temporall, and
etornall.

Cnerrnn \IL-Of God,,s Couenant with Man.

ilr. l\Ian by his foll having mado himself uacapable of lifo by tbat covenant,
the Lord was pleased to make a second, commonly called the Covenant oi
Grace; whereby he freely offereth unto sinncrs life and. salvation by Jesus
Christ, requiring of them faith in him, tbat they may be saved; and promising
to give unto all those that are ordainecl unto iife his I{oly spirit, to -"k. thr-
willing and able to believe.

CtrAprER IX.-OI flree Wiil.
Man, by his fali into a state of sin, hath wholly lost ail ability of will
spirituail goocl accompanying salvation; 60 as a natural man, beilg

'al

it:
i:, .
! l , : .
!:.. ,

lfl

i;,0.:
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.{r:
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APPDNDIX E.

TBEcoNFESSIoNoFt r 'A lTH,agreeduponbytheAssenrb lyo fD iv ines
at \\restminster, with the astistance of Commissioners from the Church

of Scotland, as a parb of the Covenauied Uniformity in Religion betwixi

the churches oich.irt in the Kingdoms of scotlanil, England, ancl

ir.1ooa. Approved by the Geueral Assembly' 164?' and ratified anil

establisheal by Acts oi Parlirrnent 1649 and 1600' as tho publick ancl

avowed confession of the Church of Scoblaucl' [Thomson, vi. 161;
.  r r r t
IX '  r r  J . l

Cnrpr:nn I'-OJ the EoIg Scripturc'

I. Although tho light of ntture, cod the works of creation and provideuce'

. do so far manifest the goodness, wisdom, aad power of God' as to leave men

io.t.o."bl"; yet are they not sufrcient to give that knowledge of God' and of

his will, lohi"h i, Decessary unto salvation : therefors it pleased tho Lord'- at

.noa,y ii-.., and in divers manners' to reveal himself' and to declare tbat bis

will unto his church ; and ofterwards, for the better preserving and- propagating

of the truth, and for the more sure establishment and comfort of the Church

ug^i*t, tnu corruption of the flesh, and the malico of Satan and of theworld' to

commit the same whoity unto writing; which maketh the holy scripture to be

mo.t oece.sory; those formet 'o"yt* of God's revealilg his will unto his peoplc

b e i n g n o w c e a s e d .  ' . .

vIII. The old Testament in Hebrev (which rvas the native language of tbe

people of God of old), and the New Testament in Greek (which at the tjme of

the rvriling of it 'rvas most generally knowa to the nations)' being imruedietely

inspired U| Coa, *nd by hiJ singular care and plovidence kept puro in all ages'

"r"'tb.r.firo 
autbenticol; ,o 

"Jio 
all controversies of religiou, tbe Church is

finally to appeal unto them. But bcceuse these originnll toDgues are Dot 'kDowD

to alithe ieoplu of God, who have right unto and interest in the scriptures'

i'1"'

ii

lo any
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Csrrtrn, XY.-0l Repentance unto Ld/e.

E, L. (Sc.) eltogether averse from that good, anil deail in sin, is not able, by his own

190,1 
strength, to convert himself, or to prepare himself thereunto

fur"Tr*r" Cnrprnn X.-Of Efectuall, Calldng.
or Scotlexo

(Gurrner, L AII tbose whom Ciod hath predestinated unto life, aad those only, he is
AsssuBr,v or) pleased, in his appointed ancl accepted time effectually to cell, by his woral and

Ovnirorx Spirit, out oftbat estate of sin antl death in which they are bynature, to grace
(Lono), snal s&lvation by Jesus Christ ; iolightening their minds spirituallv antl savingly

n r ^ " -L , ,  t ounde rs taud tho th i ngso f  God ;  t a l i i ngaway the i r hea r t o f  s t one ,andg i v i ng
--+^ +h-- "- heart of flesh; renerving their wills, and by his almighty power

Yotxo. determining them to that which is good; and effectually drawing tbem to

Ap[-sorx. 
Jesus Christ; yet so as they come most freely, being made willing by his
graco. . . .

IIL Elect infants, dying in infancy, are regenerateal and savecl by Christ

t.:":.: through the Spirit, who worketh when anil where, anil how he pleaseth, So
:.'r'l: i ' : ' also are all other elect persons, who are uncapable of being outwardly called by

the ministry of the word.
IY. Others not elected, although they may bo called by thi ministry of the

word, and may have Bome common operations of the Spirit, yet they never
. truly come unto Christ, and thereforo cannot be saved : much less can men Dot

professing the Christian religion bs saveai in any other way whatsoever, be
they never so diligent to framo their lives according to the light of nature, and
the law of that religion they do profess; and to assert and maintain that they
may, is very pernicious, aDil to be detested.

Cneprnn XI.-OI Justification,

I. Those whom Gocl effectually calleth he also freely justifieth; not by
infusing righteousness into them, but by pardoning their sins, anil by accounting
and accepting their persons as righteous: not for anything wrought in them,
or done by them, but for Christ's sake alone: not by imputing f*ith itself, the
act of believing, or any other evalgelicall obedience to them as their righteous-
ness; but by fmputing the obedience and, satisfactionof Christ u:rto them, they
receiving anal resting on him antl his righteousness by faith: which faith they
have not of themselves; it is tho gift of God.

Cnerrnn liIV.-Ol Sauinq Faith.

I. The grace of faith, whereby tho elect are enabled to believo to the saving
of their souls, is tho 'vork of the Spirit of Chrisr in their bearts, and is
ordinarily wrought by the ministry of thc word: by which also, and by the
aclministration of the sacraments and prayer, it is increased ancl strengthened.

II. By this faith, a Christian believeth to be true wha.tsoever is revealed in
the word, for the authority of God himself speaking therein; snd acieth
differently upon that which each particular passage thereof containeth;
yielding obedience to the commands, trembling at tbe threatnings, and
embracing the promises of God for this iife and that which is to come, But
the principal acts of saving faith are, accepting, receiving, anal restiDg upon
Christ alone for justification, sanctificatiol, and eternal life, by virtue of the
coyenant of grace,

I. Repentance unto life is an evangelicall grace, the doctrine whereof is to be Fneo Cxcncr
preachecl by every minister of the gospel. or Scmr,exo

rI. By ii a sinner, out of the ,i!uf aoa seuse, not only of the danger, but 
"S.Hl"Ti"lalso of the filthiness anal odiousness of his sins, as contrary to the holy nature r.

end righteous law of God, anai upon the apprehensioD of his mercy in dhri*t to 
ovrntouu

euch 
"s 

are penitent, .o g.i.uu. for and hates his sius, a8 to turn from them all 
(T"t)'

unto God, purposing and eudeavouring to walk with bim in all the ways of M.r.cl.rrsrrB
his commanilments. 

- t.

rII. Although repentanco be not to be rested in, as any setisfaction for sin, 
tot.'n

or aDy c8uso of the pardou thereof, which is tho act of God.'s freo grace in APPEriDlr.

christ; yet is it of such necessity to ari sinnors that none may expect pardon
without it.
' Y ' M e n o u g h t n o t t o c o n t e n t t h e m s e l v e s w i t h a g e n e r a l r e p e n t a n c e , b u t i t

is every man's duty to endeavour to repent of his particular sins particularry.
YI. As every mau is bountl to make private confession of his sins to God,

praying for the pardon thereof; upon which, and the forsaking of them, ho
shall find mercy; so he that scandalizeth his brother, or the church of christ.
ought to be willing, by a private or publick confession aud. sorrow for his sinj
to declere his repentanco to those that aro offenilecl; who are thereupon to be
reconciled to him, and in lovo to receive him.

Csepraa XXIII._O/ the Ciuil Magistrate.

r. God, the supreme Lord and King of alr the world, hath ordained civir
magistrates to be under him over tho people, for his ow:r glory, ancl the publick
good ; ancl, to this end, hath armed them with tho power of the sworcl, for tho
defence and encouragement of thsm that are good, and for the punishment of
evil-doers.

rI. rt is lawful for Ohristians to accept ancl erecute the office of a magis-
trate, rvhen called thereunto: in the managing whereof, as they ought
especially to maintain piety, justice, ancl peace, according to the wholesome
laws of each commonwealth; so, for that end, they may lawfullyrnovunder
the New Testament, wago war upon just and. ueceseary occasiou.

rrl. The civil magistrate may not assume to himself the administration
of the word and sacraments, or the power of tho keys of the kingdom of
heaven; yet he hath authoriiy, ancl it is his duty, to take order, that unity
and peaco be preserved in the church, that the truth of God be kept pure antl
entire, that all blasphemies and heresies be suppressed, all corruptions anrl
abuees in worship and discipline prevented or reformecl, and all the ordinances
of God duly settled, adn-rinistered, ancl observed. For the better ell'ecting
whereof, he hath power to call synods, to be present at them, and to proviile
thatrwhatsoever is transacted in them be according to the mind ofGoil.

IY. It is the duty of people to pray for magistrates, to honour thoir persons,
to pay them tribute ancl other dues, to obey their lawful commancls, ancl to be
subject to their authority for conscience' sake.
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.a I. Tbo catholick or universall church, which ir invisible, consists of tbe

Fnrr Cnsncs whole number of tho elect tbat have been, are, or shall bo gethered into ole,

"?Siffiiit under Christ ths head thereof; and is the spouse, the body, the fulness of
As'snusr.x or) him that frlleth all in all.

^ a' II. The visible church, which is also catholick or nniversal under the gospell

",TJJfi* (not confined to one nation, as before uuder the law,) cousists of all tbose

trr'rcr'r,Isten childreu; and is the kingdom of the Lord Jesus Christ, the house and family
yoi..*o. of God, out of which tbere is no ordioary possibility of salvation.

VI. There is no other head of the church bub the Loril Jesus Christ: nor
'Arrnxotx' can the Pope of Rome in any6ense be head. thereof; but is thatantichrist,

that man of sin, oncl eon of perdition, that eralteth himself in the church
:1f ' l : r ' :  |  , , . " : r  . ,  against  Chr ist ,  and ol l  that  is  cal lec l  God.
. - , ' .  . L  r . , . :

CEePrnn XXX.-OI Church Censures.

I. The Loril Jesus, as king and hcail of his church, hath therein appointed
a government in the hand of church-officers, distiDct from the civil magistratc.

IL To these officers the keys of the kingd.om of beaveu are committed, by

virtue whereof they have power respectively to retain and remit sins, to shuL

that kingdom against tbe impeuitent, both by the word sDal censures; and. to

opeu it unto peDitent sinners, by the ministry of the gospell, anil by absolution

from centures, as occasion shall require.

CnartrR XXXI.-O/ Synod,s anil Cowtcills.

II. As magistrates may lawfully cail a synod of ministers, aud otber fiE
persons, to consult ancl advise with lbout matters of religion ; so if magistrates
be opcn eDemies to the church, the rninisters of Christ, of tbemsel.ves, by virtue

of their ofrce, or they, with other fit persons upou delegation from thcit'

churches, may meet together in such asscmblies.
III. It belongeth to synods and councills ministerially to determine cou-

troversies of faith, and cases of couscicnce; to re! down rules and directions
for better ordering of the publick rvorship of God, and governmeni of his

church; to receive complaints in csscs of maladministretion, and authorita-
tively to determins ths eame: which decrees ond determinations (if consonant
to the word of God) aro to bc received. with revereDce and submission, not olly
for their agreement rvith the word, but also for the power whereby they are
mnde, as being au ordinance of God, appointed thereunto in his word.

IY. All synods or counciils since the apostles'times, rvhetber generai or
particular, may err, aud mrny have erred; tberefore they are not to be mrde
the rulc of faith or practice, but to bo used as an help in both.

Y. Synods and councilis are to handle or conclude nothing but tbat which is
ecclesirstical; aDd sre not to intermeddle with civil bffairs, rvhich concern the
commonwealth, unless by lvay of humble pet,ition, iu cases extraordiuary: or
by tray of advice for satisfactioo of conscience, if they be thereunto required
by the civil magistrate.

APPENDIX F.

Act, 1690, c. ? (Thomson, ir. IBB).
Act ratifying the confessiou of tr'aith an. settling presbyterian church

Govornment.
In the first placo to settle anal secure therein the true protestant Relieionaccording to the truth of God's word as it hath or a long-ri.""i.., n"r#*arvithin this Land as arso the Governmeur of christ's church within this Nationagreeable to the word of God an. most conducive to the advancement of truepiety and Godliness an<l thc establishing of peace an. tranqg'ity *rrlio ini.Realme., And thaf by ane Articie of the Cteime of Right, ft is declared thartho prelacio and the superiority of any office in the Chirch 

"b;;;;;r;;;.r,T T1 ltri 
been a great ancl insupportable grervance . , . . Lyle as by ane

;:iiii 
act of 

.the last session of this parliament prellcie is aborished Therefore Their,\)$ Majesties-rvith advyce and conseDt of the saids three Estaies D". h;;;;;r;;""ratifie and perpetually con'rm all 'awos statutes and. acts of parriament madoagainst-popery aucr papists Ancr for the maintenance and preservation of ibetrue reformed protestant religion and for the true church oi ch.i.u *irri" ,ii.kingdom, In swa far as they confirme the same or are mad.e in favours thereof :Lyke as they by these presents Ratifie antl establish the Confession of fsithnow read in their preserce a,'d. voted and approven be them * ,n, p.}i.r 
".aavowed confession of th,is cburch containei^n'g the summe ald substance of thedoctrine of the reformed churches which coifession of Fairh is subjoynecr tothis present Act: As also, Thev.oe establish rati'e and."rn.^. ii," pr"rty_' terian church Government and discipiine That is to say the Govemmeit ofthe Church by Kirke ruTio.ls: presbyteries, provinciall synods anil generalAssemblies ratified snd-established by the ect oi 1899, c. g, And theresfterreceived by the generall consent of this Nation to be tle *ry cou".o..ot'orchrist's church within this Kingdome Reviveing Renewiog and con'rmeincthe forsaid act of parliament in the haill heicls iU..uot .r.Ipi;";-;;;T

::l"t1iq to patronages which is hereafrer to be taken inlo coisiderati;".- eraXescinding- Anaulling and makeiug voyd the Acrs of p".lt;;;;;';"11";;"
[PopishandPrelacyActs]..  fThese-Actsbeing]rnconsistent*i tr ,"ra.."g-t" l i
from the protestant Religion ana presbyteri-a-n Government now estabrisbed.. . . . In pursuance of the premises ih.ir-M"iirti". doe hereby 

"pp";;;;;;;.,. meeting of the Generail assembly of this church as above .rt"tii.n"a t; h-;,Edinburgh the third thursday oi october nextocome rn this instant yea;i;;'",' ' ' ' and to the effect the disorders tbat have hapned in tli. cnui"l m*y iuredressed rheir Majesties with aclvyce aod cooreoi foresaid D"" t;;;;il;,the- Gelerall meotiag and representatives of the forsaid presbyterian ministersand elders in whose hands the exercise of the church Gotrro-.ot i...t*lrirl.aeither by themserves or by such 'finisters arid elders as ehall be appointed anirauthonsecl visitors by them, sgs616i.g to the custom and practico of presby_
terian Governmenrth.ougho*t t_he rvhole kingdom 

"rd 
,.J;ii';;.i. iii..Jt,to try and purge out all rnsufficient, negligent, scandalous ond erroneousMinisters by due course^of ecclesiasticait pri"""..u, and censuresrand likewayesfor redressing all other Church disorite., i aod rortte. iiis-i;;;; ;r"*i;
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E .L . (So. ) tb r twhatsoeverMin is te rbe ingconveened 'be foro thesa idGenera l lmeet ing- 
__:- 

' 
and representatives of the presbyterian ministerg and elclers or the visitors to

* u. 
"ppii"t"a 

by tbem shall either prove contumacious in not compearirg or be

Irnrs CsvRcE found euilty, 
"od 

.hrU be therefore censured whether by suspension or ileposi-

'i&tny ii* tn".y ri"ll ipso facto be suspeud.ed from or depryved of tbeir stipeuds aud

AssEuslt oF) benetrces'

Act 1690, c. 53 (Thomson, ix' 196)'

Ac! concerniog Patronages'

Ant l to theefec t theca i l inganc len ter ing l \ I iu is te rs ina l l t ymecomeing
may bo orderly aud regularly performed' Their Majesties with conrent of the

Estates of Perliament-Do. St,tot" and Declare, Thst in case of tbe vacancie

of any porticular Church and for supplyeiug the same rvith I l\finister the

E"retor'g of the saiil parish (being protestants) and the elders are to name and

propos€ the persone to the whole congregatione to. be either approYen or

iiripproo"o ty tUem' And if they disapprove, that the disapprovers give iu

theiiieasons io the effect the affair may be cognoscetl upon by the presbytery

of bhe bourds. . . .

Act 1693, c. 38 (Thomson, ix' 303)'

Act for Seiling the Quiet ancl Peace of the Churcb'

Approve and perpetually Confirmo the fyfth Act of the Seconcl Session of

this iurrent parliament xntiiuled. Act Ratifying tho confession of Faith anil

S.l,t.iog Presbyterian Church Government In the whole Eeads Articles antl

clauses thereof And do further statute and orclaine that no person be Admitteil

or continued for hereafter to be a minister or preacher within this Churcb'

unlers thet he having first taken ancl subscribed the ' ' ' ' sssuranco in manner

appointed by another Act of this present session of Porliament' [That is tbe

a^".tur"tioo of allegiance.] Do also subsfiibo the confession of Faith ratifyed.

intheforesaidfyfthaciofthesecond.sessionofthisParl iementdeclaringtho
same to be the confession of his faith and that he ow:rs tho doctrine therein

containecl to be the true doctrine which he will constantly rilbero to.
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APPENDIX G.

T E D  B A R R I E R  A C T .

8th January, 1697.

Act anent the llethod of passing Acts of Assembly of General Concern to tho

Church, and for preventing of Innovations'

(Commonly cailecl the Barrier Act')

The General Assembly, taking into their coneideration the overture and Act

*"a"- i" int last Assembly cicerning innovations, and having heard' the

t.p"* 
"i 

the several commilsiooers frorn Presbyteries to whom the considera-

tion of the same reas recommendeil, in order to its being more ripely atlvised

A. C. 797
anil determined in this assembly, and consiclering tbe frequent practice of E. L. (sc.)
former Assemblies of this Church, aad that it will mightily conduce to the
eract obedience of the Acts of Assemblies, that Geueral Assemblies be very 35
deliberato in making of the same, and that the whole church have a previous FaBe csunor
knowledge thereof, and. their opinion be hrd therein, and for prevent-in.- 

"o" 
oF Scmr,rso

sudd.en alteration or innoyatiou, or other prejudice ;;;;fi;;;ir }["', 
"S$"Ti}l"ldoctrino or worsbip or disciplino or government thereof, now happily estab- ^ r.

lished; do thereforo appoint, enact, and declare, that before any General uYDRronr

Assembly of this Church sball pase any Acts, *licl Jr. t" i. i-ir* *i., 
(1-t)'

and constitutions to the Church, the same Acts be first proposed as overtures trrecelrsrrn
to the Assembly, and, being by them passeil as such, be remittecl to the Vohn.
consideration of the several Presbyteries of this church, and their opiaions
aud conseut reported by iheir Commissioners to tbe nert General Assembly APPf,\DIr..
following, who may then pass tho same in Acts, if the more general opinion
of the Church, thus hacl, rgree thoreunto,

, ' ,., ' , ,.: i ;f,r: '* .11:,, i l ' i i . i l i

CLAIM, DECLARATION, AND PROTEST ANENT ENCROACE}IENTS
OF TEE COURT OF SESSION. GENERAL ASSDMBLY, Mex 30,
184S.

lYrrs Atonrss ro rnE Qurnx, Acr xr.

" The Genersl Assembly of the Ohurch of scotland, taking into consiileration
tbe solemn circumstances in which, in the inscrutable providence of God, this
Church is now placed; aucl that, notwithstending tbe securities for ihe
government thereof by General Assemblies, S"vnods, presbyteries, end Kirk_
Sessions, and for the liberties, governrnent, jurisdiction, discipline, rigbis and
privileges of the same provided by the statutes of ths realm by the constitu-
tion of this couutry, as unalterably settled by the Treaty of Union, and by
the oath, 'inviolably to maintain and preserve' tho same, required to be taken
by each Sovereign st accession . . . these have been of late assailed bv the
very court to which the church was authorized to iook for assistancJ anil
protection, to an extent that threatens their entire subversion, with all the
grievous calamities to this Church anC narion which would inevitably flow
therefrom; did snd hereby do, eolemnly and in reliance on tl,e grace and
power of tho tr[ost High, resolve aucl agree on the following Claim, Declara-
tion, and Protest." . . , "'whereas it ie an essential Doctrineof this church,
and a fundamental principle in its constitution, as set forih in the colfession
of Faith thereof, iu accordance with the Word. auil law of the most Holy Goil,
that 'there ie no other Head of the Church but tho Lord Jesus Christ "' (a
reference is given to the Confession, Chapter xxv.) ,.ancl that while , God the
supreme Lord and King of all the world hath ordained civil llagistraies to be
under him over tho people, for his own giory, and tho public good, and to this
end. hrth armecl them with the power of the sword' (Chapter xxiii. Sec. 1) ;
ancl while 'it is the duty of people to pray for magistrates, to honour their
persons, to pay them tribuie and other dues, to obey their lawful commancls
and to be subject to their authority for conscience salier' , fron which ecclesi-
astical persons are not exempted' (Chapter rxiii, Sec. 4); anci while the
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E. L. (So,) magistrato hath autborit.v and. it is his duty, in the exercise of that pover

too4 rvhich alone is  commit ted to h i ru,  nemely, ' iho power of  the srvor i l 'or  c iv i l
,+- rule, as distinct from tho 'power of the ke1-s ' or spiritual authority, expressly

fnel Cncncn denied to him, to take order for the preservation of purity, p€8ce, snal unity io
oF lJcoTLAriD .. ^,"?G;;ffi" the Churcb, yet 'tho Lord Jesus as Iiing aud Heail of his Church hrth therein

As'srunly or) appointed o governrDent in the hand of Church officers distinct from the civil

. , -_1:^---  nragistrate '  (Chapter xxx '  Sec.  1) ;  which government is  minister ia l ,  oot
UYERTOUI( :,
1ffi;i" lordly, and to be exerciseal in consonance with the larvs of Chrisi, and with

Ira'c'rlrstsn fession, and to thc other standlrtls of the Churcb, and agreeably to tho \\-ortl

you-1c. of God, this governtnent of the Church, thus appointeil by the Lord Jesus, io

the hanal of Church officers, distinct fronr the civil m:tgistrate or supremo
^{'PrENDrx' power of the State, anil flowing directly from the lIead of the Church to the

office-bearers thereof, to the erclusion of the civil magistrate, comPrehenals"

, . . . " the preaching of the \Yoril, administration of the Sacraments,

. .;i 'ri.... ccrrectiou of manu€rs, the admission of the office-beorers of the Church to

their offices, their suspension EDCI deprivation therefrom, the infliction aud

removal of Church censurcs, and, generally, the wholo'power of the keys."t

. . " Ancl rvhereas this jurisdiction aad government, since it regards only

spiritual coudition, rights aud privileges, doth not interfers rvith the juris-

tliction of secular tribunals rvhose determinations as to all temporalities

conferrecl by tbe State upon the Churcb, ancl as to all civil consequences

attached bv iaw to the decisions of Church Courts in matters spiritual, this

church hath eyer sdmitted, and doth admit, io be erclusive aud ultimtte, as

she hatb ever given ancl inculcated implicit obedience thereto: And whereas

the above-mentionerl essential doctrine and fundamental principle in the con-

stitution of the Church, and the goyernment and exclusive jurisdiction flowing

therefcom. founded on God's Word, anil set forth iu the Confession of Faith

and other stanclarcls of this church, luve beel, by diverse and, repeatecl Acts of

Pnrliament, recognised, ratifieri, and confirned " . . . . [Reference was then

mado to a series of Acts of Parliament alreldy given] . . . . " by which

enactment" fthat is, one of the lrst ones-1567, c. ?] "declaration anil

acknowledgment, the state recogniserl and established as a fundamental

principle of the constitution of the kingdom, that, the jurisdiction of the

Church in these matters was'given by God'to the office-bearers thereof, and

was exclusive, and free from coercion by any tribunals holding polver or

authority from the State or supreme civil magistrato." . . . "And vhereas,

not only was the exclusive and, ultimate jurisdiction of the Church Courts in

the government of the Church, and especially in the particular matters,

spiritual and ecclesiastical, abovo ntentioned, recognised, ratifieil and confirmed

-thus uecessarily inplying the denial of power on the part of any secuiar

tribunal, holding its aulhority fronr the Sovereign, to revierv the sentence of

the Church Courts in regard to such matters, or coerce them in the exercise of

such jurisdiction; but ali such power, and all claim on tbe part of the

Sovereign to be considereil supreme goyernor over the subjects of this kingdom

. of Scotland in causes ecclesiastical and, spiritual, as he is in causes ciuil and

temTtoralrwas, afrer a long-continued struggle, finally and expressly repud,iateil

and, cast out of the constitution of Scotlrnd, as inconsistent uith the Presbgtedan

Church gouernmeni established at the Revolution, ancl thereafier unalterably

secureci by the Treaty of the Union with Eogland; by the constitution of E.L.(Sc,)
which latter kingdom, ditrering in this respect from that of Scotland, the 1904
Sovereign is recognised to be supreme governor, , as well in all spirituat anil
ecr:Iesia,stical things rod causes as tcmporal."' [Ii theu referrecl to the Censure Funp Cuolrca

of Robcrt }fontgomery, 1582, auil the,tcts f581 (a Black Aci) ; 1592, c. ffO; "iffiiiii"
1584, c. 129 (a Black Act);  1612, c. 1; 1661, c. 11; 1681, c. 6; 1669, c. 1; Air,nr.r or.)
1639, c. 18 ; 1690, c. 1; 1706, c. 6.] . . . . ,, And whereas, diverse civil rights ^ a.
+nd privileges rvere, by various statutes of the Parliament of scotland, prior "li#3jl
to the Union with England, secureil to this Church, and certaiu civil conse-
queDces attached. to the sentences of the Courts thereof, which were farther
direcled, to be aided and maile offectuai by ali magistrates, judges, and oflicers
of the law; anrl in particular." [Then there are uerrated various statuteg:
1592, c.  117;  1690, c.  5;  1693, c.  22;  1695, c.  22 I705,c.  4;  1706, c.  6 aocl
c. ?. It then referreil to tho patronage question, anil proceeded to ghew how
the question of patronage gtood uuder the statutes, antl how it hail beeu
abolished in L690 and. re-enacted by the Act of 10 Anne, c. 12.] . . . .
"And whereas, at the Union betweeu the trvo kingdoms, the Parliament'6f
Scotlrrnd, being determined tbat the 'true Protestant religion,'as then pro-
fessed, 'with thc worship, discipline, and government of this Church, should be
eft'ectually ancl unrlterably secured,' did, in their Act, appoint commissioners
to treat with cornnrissioners from ths Parliament of Eogland (1705, c. 4) as to
an union of the kingdoms, provide 'That the said commissiouers shall nof
treat of or concerning any alteration' of the rvorship, discipline, and govern-
ment of the Church of this liingdom as now by iarv eetablished.,' [It lroceeds
to shew horv the question of patronage stood under the statute, ancl how it
had been abolishecl in 1690, and horv it had been by the Act of Queen Anne
restored.] . . . . " And rvhereas rvhile this Church protested ngainst the passing
of the obore-mentioued Act of Queen Anne, as ,contrary to the conslitutiou
oi the Church, so well secured by the Treaty of Uriion and solemnly ratifred.
by Acts of Parliament in both kingcloms,' and for more than seventy years
thereafter uninterruptedly sought for its repeal, she at the same time main-
tained and practically exercised rvithout gu€stion or challenge from any quarter
the jurisdiction of her Courts to determiue ullimately and exclusively under
what circurnstauces they rvould adurit canclidates into the office of the holy
nrinistry, or constitute the pastoral relationship between minister ancl people,
and generally to 'order and conclude the ontry of prrrticular ministers.", . , ,
" And wbereas in prrticular this Church required, as necessary to tbe admission
of a minister to the cbarge of souls, that he should have received r cali from the
people over whom he was to be appointed, and did not euthorizo or permit any
ono so to be ndrnilted till such cail hacl been sustained by the Church Courts,
oud did, before and subsequent to the passing of the saiil Act of euoen Anne,
declare it to be o fundamental principle of tho Church, as set forth in her
authorized standards, and particuiarly iu the Second Book of Discipline
(Ch. iii. Sec. 5), repeated by Act of Assembly in 1G38, that no pastor be
iuirudecl upon any congregation contrary to the will of the people." [Then it.
proceeded to set out all that was done by the Courts, citing the following
ca,ses: Au,clterarder Case, (1838) 16 S. 661 ; Auchtermuchty (IIontief v.
tr[aa:ton), (i735); Culross (Cochrane t. Iorbes), (t?51); Ianark (Dictt, t.
Carnriclmel), (1752) r\Ior. Dict, 0954 ; ,Forbes (tr'orbes t. .M,William), (Li6Z)
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"oJroa", 
the sanction of the several .,1 
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. I I . I , . (Sc . )w i t hc l r awn f romt l r a tp l aceondhav ingco l venec l i na l a rgeEa l l a tCanonmi l l s-il-'t""'ilffi 
i;ift*.T::ffi ,:',i)'"::'J1f l!!'i:""J:'H"Jl?":f'

I-npp Csuncs and appointed the Rev. Dr. Chalrners to be their }loderator' the Protest

li#l;Hii1ll""-':rffi;'-;"l:, i:S::'il";1il:ll!l:i,,^,i.",'.'i'F1t'.":, :.;".:i
Adsnurr,r oF) recoro

0 . a s C o m m i s s i o n e r s t o t h e G e n e r a l e * . * t r y i r t h e C h u r c h o f S c o t l a n i l i n c l i c t e c l

"XjSf 
;; #;;il;v, but p'ecluded from lotaiog tho said Assemblv bv reason

'---i 
of tho circumstances hereinafter set forth' in consecluenco of which a Free

lll.rc.rr,rsrnr Assembly of the Church of Scotland' iu accordance with' the laws and cou-

r#oo. 'titot'i^o'or oT '; ;;i; cl"t"u""tt"i at this tirns be holden'" Then it

p,o."tiJt--"ConsiderinB-tn"' ii" 
-f"gi*l"tt"u' 

by' their rojection of tbe

Arpnxr rx '0b iJ ; 'ng i i - * r "p l t juv tu" i * t? ioera lAsse inb lvo f thesa i t l church '
and their refusal to give redress anrl protection agcinst the jurisdiction

;".i,i:, ^r.;;;,'.;;';;; "o"r.foo 
of late repc:rtedly rtter'pted to- be csercised over

t n " c l " l t . " r t h c C h u r c h i n m a t t e r s s p i r i t u a l . b y ^ t h e C i v i l C o u r t s ' . . . ' -
o ' * " t t " * " i t td 'an t l ' f i xed thecond i t io ;so f theChurohns tab l i shmentss
n.o."ro'r"ri"io'rlrlrlri i, Scotl*nd, to be such es theso havs been pronounceil

" " u d ; ; J ; ; i h o s a i d C i u i i i o o ' t s i n t h e i r s o v e r a l r e c e n t d e c i s i o n s ' i n,.*..j'j" 
^-lrii.*-.jiri,oa 

and ecclesiastical, whereby ib has been held iuter

alia " ltheu there aro 'orot 
"ight 

tlifrerent heads having referenbo to the

.nurroo.t'iJi..,"Jo-. *ii.i l"a t."i prooooo."il 'rvith reference to tho intrudiog

"p""lUt- 
of pastors against'tiJ t"ill of the congregation] ' " ' "sud io

o*ri""":i" *] -i-i..i"". to the o![ce of tbe holy ministry, and' the constiiu-

tiou of tbe pastoral relation, *a tu"t they are subject to bo compelled to

i u t r u d e m i n i s t e r s , , . . . . . . A n d F o r t h e r C o n s i i l e r i n g , t h a t i n t h e s e c i r c u m -
s t a B c e s , a F r e e A s s e m b l y o r i n e C h u r c h o f s c o t l a n d , b y l a w e s t a b l i s h e c l ,
.,"oli'"i,i* ir-"i" hjd.o, aod that an assetrrbly, in accord'ance rvith the

i " "a ' "^ t " ' " ip r inc ip leso f tbeChurch 'cannotbeconst i tu ted ' inconnect ion
wi th thes ta tewi thoutv io la t io f ihecond i t ionsrvh ichmustnow's inco the
reject'ion by the Legislatu'u of tU'u Church's Ciaim of Right' be held to be tbe

l " " " i , i l ' , " " r t h e i s t a b l i s h m e o i : A o i l C o n s i d e r i n g t h a t , w h i l e h e r e t o f o r e a s
, members of Church Judicatories ratified by iaw ald recognisecl by tho con-

' s t i t ; t i " " o f t h t k i o g d o t ' * " i u t a o o " t l o u t e n t i t l e d ' a n d b o u n c l t o e r e r c i s e
] a n d ' m a i u t a i n t h e j u r i s d i c t i o n " " . l " a i " t h e s e j u d i c a t o r i e s w i t h t h g s a n c t i o o o f

: t u " ' < j " ' . i i i " ' r " n , n o t w i t h s t a n i i o g t u " d e c r e e s . a s t o m a t t e r s s p i r i t u a l a n d

I ::*:i{:iiJ#*}*;JJ'"'"::ffi:::i'Ti$;!'iJ;J}i:'r':':"1::!:i,l reil

i l ' : ' ; ; ; ; ; " o o t t " i o " d 1 o " " k o o * I u d g u i b t o b e - t h e m i n d a n t l w i i l o f
li the State, as recently ileclared' thab euch suimission should and does form a

il llir.rrro" of the Establisn,ouol, uoa of the possesqion of tho benefits thereof"

" " 'We ' there fore ' tU"Ni l i t t " ' s "ndE ' Iders fo resa id" " 'Dopro tes t ' tha t

,, 
tO" 

"*aitioo'ioresaid' 
while *" at"- them cootrary to and' subversive of the

i ' i i " * t . ^ . o t o f C h u r c h g o o . - , o ^ u o i - u n u c t e c l a t t h e R e v o l u t i o n , a n t l s o l e n n l y

ili {T$[fti$.:it*l**';:*:'1'J.*iil::"ffi{ipi:iil':,iii
;ilil rvt
jrj,l tl" cn"*u of scotland, io"oojl.i"oi*ith the freedom essential to the right

i,ll c""'ii'-ii"" 
"r 

e Church 
"f;;;i;;' 

and incompatibls with tho governmeut

i i r , l w h i c h l l e , a s t h e H e a d o f u i s C t u r c U ' h s t h t h e r e i n a p p o i n t e d d i s t i n c t f r o m

the Civil magistrate: Aod..*.r fartber protest, that eny Assembly constituied 11 L. (Sc.)in submission to tbe conditioDs now declared to ie t"r, rnd under the civilcoercion which has been brougbt to bear on the election of Commissioners to *the Assembly this day 
"ppointe,r to hot;l;; ioia.o, and on ths corumis- I.npa c's.cns.ioners chosen thereto, is_ not and shall not be deemed a larrful and Free o. sco"r,eLp-

Assembly of the Church of Scotland 
"..o.aiog 

to tbe origin"l and fundameut"l ASi,XtT:r)principles rhereof; aucl thar the Claim, D..l;;";io;;;od protesr of rhe General o.Assembly which convened at Edinburgh i"-lr"yljig [seo Appr. G, p. ?Bz], ovrnroux
es the Act of a free snd l'vful ,\r*.^ily of ;i; .il Church, shali be holclen G."").
as setting forth the truo constitution oi the said cburch; and that tho said M.rcer.rsrun
Claim, along rvith the larvs of the Cn"r.l oorlutriltiog, sball in no wise be yol'o.afected by wbetsoever acts and procee.ings oi-"oy a...^bly constituterlunder tho couditious now declared to be th'e r-r, 

"-ta 
iu submission to the Arrasrrl,

coercion non, imposed on the- establishrneot.,, Aud finally lrhile firmlyasserting the right and dl:J of the civil nragistrato to DaintaiD and. support.en establiehment of religion in sccordanco ivith God'e'word, aud reserving 
f, :,.r,r,.-':''i::-

to ourselves and our successors .to strive Uy uff L*fof .uuor, 
". ";p;il"-i;shall in God's good l'rovidence r" on'u..a,io ,u"-."10" performance of thisduty agreeably to the Scrip.tures, an. f" f^pil.."t of the statutes of tboliingdom of scotland, and the obligations 

"i'rr* 
i*",y of union as under-stood by us and our aDcestors, but acknowledgiog tU"t wo do not boldourselves at' liberty to retein the benefits 

"i-ii" 
"".t"urishment 

while vscannot comply with the conditions norv to be deemed thereto attached_WeI'rotest, tbat, iu .the circumstancee in which rve are placed, it is and shall belawful for us, and such other Commissioo"r. .t or.o-ti the Assembly eppoiniedto have been tbis day holden as may .oo"u. .iil us, to withilraw to aseparate ploce of meeting, frr the p.rpose of taking siepo for ourselves and allrvho adhero to us-maiotaining with us trre confesion of Faith and siandardaof the Church of Scotland, as heretoforo uoa"rrtooa_ior separating in anorderly way from ths Establishment; 
""d 

thr;;;; aaoptiog euch measuresas may be cornpetent to us in- humble dependen'ce on God,s Graco and theaid of ths Iloly Spirit, for the advance^""t 
"f 
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APPENDIX E.

MODEL TRUST DEED. ilii
DISP,OSITION by Jous H:^lnr,ro\ Esq., Aclvocate, ancl others, in favour ,fJon.r Ceorr,r,, Esq., Advocate, 

"nd 
iih.r., Tro.i.us fo. thu-Cong.eg"iioin

of St. George's Freo C!yr1b, Eilinburgh. Dated gth, lltb, ;d-;;;November, and registereil iu lJooks of cJuucil snd session lgtLN;;;;;
1844.

AND FgnrEEn, coxsronnlr-c that a Resolution of the said Deacons, cour!has been duly intioated to us, authorizing and requiring us, as a maioritvand more than a quorum of the B'ilding c""r_iti"Ji"r..""dl;;;;:;i
convey thc subjects after aescribed, oo ti. o.r."tiofto the pariies, and *nder

t i
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E. L. (Sc.) the trusts, conditions, provinions, and declarations lfter written, Ts-\.r rs ro

r90+ sAT, co]-sIDERrNo, that Wnnnres in the year 1560, and, from that year down-
,* wlrds, a Reformeil Presbyterian Church existed in Scotland, professing to be

Irnr-t Cttuncn reformed from Popery by Presbyters exercising the functions of a Church

"li;Hff;"" of Christ within these realms, anrl, in particular, adopting and approving of
Asirusr.y or) & Confcssion of Faith and two Books of Discipline, still extant, under these

^ ,, titles: Aso wHEREAs the saicl Reformed. Presbyterian Church continued to

"f"tlj#f* exist in Scotlantl in tho year 1690, having a government by Kirk-Sessions,
Presbyteries, Provincial Syuods, and General Assemblies, which Church had

trlecrr.rsrnn been :lt tlifferent periods between the years 1567 and 1592, and the saitl year

yo|on. 1690, recoglisecl ancl erdowecl by the State as the Establishetl Church oithe
kingilom, but was then, in said year 1690, anil hail been for many yerrs

Ar"ExDrr' imrnediately preceding, unecknowledged. by the State, and esisting independent

'  i  l r  , !

of State support: Axo rvRrnuls in the said year 16C0 an Act rsas passed in
thc Parliament of Scotland, viz., the Act of the Second Session of the First
Parliament of \Yilliam ancl Mary, chapter 5, rvhereby the said Chnrch rvas
again recognised and endowecl by the State as the Egtablishecl Church of tho
kingtlom, and not only its foresaid government by Kirk-Sessions, Presbyteries,
Provincial Synods, and General Assemblies, was ratified and confinned, auil ite
ministers declarecl to have right to the maintenance, rights, and other privileges
by lrw provided to the ministers of Christ's Church within the kingdom, but
also its Confession of Faith, which it had adopted in the year 1647, cnd. of
rvhicb a verbatim copy is annexecl to tho said Act, rvas thereby ratified anil
established: Axo rvspns.rs the sairl Church, using, as before, its said mode of
government by Iiirk-SessioDs, Presbyteries, Pror.incial Synorls, aud General
Assemblies, continued, fron ancl after the date of the saial Acb of Parliament,
as long previous to that Act, to llavo tho eristence in Scotland as a Church
of Christ, and was, from the date of the said Acb, dorvn to month of May
1843 yerrs, aud iluring the whole intermediate period, recognisetl aoil endowed
by the State as the Established Church of Scotland.: Aso wnonets it was at
al1 times an essential doctrine of the said Churcb, ancl a fundamental principle
jn its constitution, as set forth, in accordaoce with the \Yorrl of God, iu thc
said Coufession of Faith, that " there is no other llead of the Church but the
Lord Jesus Christ," and that " the Loril Jesus, as King and Eeacl of Eis Churcb,
hath therein appointed a government in the hands of church officers, distinct
from the civil magistrate," which government thus appointecl by the Lord
Jesus in the hantls of cLurch officers, distinct from the civil magistrate or
supreme pover of the State, ancl flowing directly from the heatl of the Ohurch
to the office-bearers thereof, to tho exclusion of the civil magistraie, compre-
hends, as the object of it, the preaching of the Word, administration of thc

Sacraments, correction of manners, the admission of office-bearers of thc

Church to their offiees, their suspension and deprivation therefrom, tho

infliction and removal of church censures, and generally, the whole powor

of " the keys," which,lby the said. Confession of Faith, is declared, in conformity
rvith Scripture, to have been " committed " to church officers, antl wbicb, rs well

as tire preaching of the \Yorrl anil the admiristration of the Sacrantents, it

is likewise thereby declrred, that'tho civil magistrate may not assume to

himself ' : Aro wannres, further, it wos at all times a fundamental principlo

of the said Church that Do pastor should. be intrudecl upon any coDgregatioD

contrary to thc will of the people: Axo Wrrunues, iu-the year 1g84, thc H. L. (Sc.)General ,lssembly of the^eaid dhu.clr, .oou.o.J-"t Edinburgh, passed, on
91:t _lfay 1834 yerrs, an Overrure 

""d 
Io;;i;;ct, intituled, ,,O'errure and g

r.nterim Act on calls," aud on tbe z"a 
"i "1"r. rirn y."r., passed a rerative Furp csu*cs

llO*:lt:" 
with Regulatio-us.for carrying tfru 

"ioo. 
Aci into effect,,,rvheroby o" Sco-rr,elro-

the said fuodamental pr.inciple, that no i*J", i.-irr*ded upon any .oog.ug*"_ ^rt**f""ntion, contrary to the rvill 
"1 11" p""if., l;; ; in provious Acts of the u.General Assembly of the said Church, iirtr".rfylr.t^rod, and was. appointed ovrnroux

to be given elI'ect to as therein meniione,l; 
"i.i, 

b..*,rr" by an Act of the 
tt'o*r)'

General -\ssembly of tho said churcb, p"...a oo the gth of January 16g7 lrec.ursrunyerrs, intituled aa ,,Act,auent the method of passing_J.ct. of Arse,obly oi yolxc.general concern for the Church, and fo. p.euenti'ng of Ionovrtions,,, which is _cotumonlv called the " Barrier r!ct," the seid Geuial -rr...rrryl1i.,;o;;: .,\ppnxorx.
enact, and declare, that, before aoy General ,lr.u.t ty of this church shallpass aDy Acts which are to be binding Rures and constibutions to the church,
ll::"::Acts 

bc first-proposed rs Olerrures to tle assembly, and beiug byrnem passed as such, be remitted to the consideration of the severai r.irry"-teries of this Church, end- their conseni..purtrJty their Commissioners tothe next General Assembly fotlowlns,-whJ 
"r"y 

ifl." pass the samo Acts,if the more general opinion of the Church, ihus bati, agree thereunto,,,therefore the said "Ovlrture antl fnteriur Act oa Calls,,,and also the said" Overture with Regulations for carrying the above Act into effect,,, rvere, bythe said General Assembly, in conformity with the said Barrier Act, remi*edto the consideration of thr seseral lrresl_ryteries of ile ,"ia Church, and theopinions and consent of the said presbyteries having been repo.ted lylfrJ"Llo'rmissioners to the next G11e_ral Assembly of the said Churcb, which washolden at Edinburgh in IIay 1gBE, the ,oi.f-"o.*t- Cthat ̂the --u s";;;i;pinion of the chu,ch, in;,";il:'l_il':f}liJ.ff::li
on 

-29th 
IIoy 183s pass tbe said or-erture and rateriru Act, under the tirle ofnu ..Act on the calling of llinisters,,,into a stantling tu* of thoruid C;;;;r;:and for carrying the said last-mentione. Act into ellect they, on lst June1&35, passed an Overture rnd fnterim ,f . t ,  l" t i tr f .a..Oyerture and IoterimAct, with Reguiations for car.rying into effect the Act 

"f 
A.JJ;;-;" ;l;calling of Ministers ": ANo Wrrsnnes tbu Gu;;;"i Assembly of the saidChurch, hotden ar Edinburgtr in. IIay 1838, p;;;; oo 23rd. llay ISJS, inreference to tho essential tloctrine 

""0 
i""au-."tut p.io.iptu i." ;;;mcntioned, a formal Resolution in the followiog termJ t..; p"A-;,.-;;;;and proceeds to give the listory of 

.the ni"..rptioo] . . . Axo Wgrnneethe said 'linisrers and. Elders, and those ,h";C;;;" to them, thus forn abody of Christians, known by the nanre of ,,fh" l*. Church of Scotlaud,,,separate and distinct from the l)stablished Church, as no\v recognised andendowed. by the State; 
f1t^usinS ood ur".ci.in.g the foresaid. form ofChurch Government by Kirk_Sessions, presbyterief'provincial 

Sr"J., 
"n,jGeneral Assemblies, and, iu general, the same- internal government, jurisdic_tion' nnd discipline, as before their said Act of separatioo from thc ch.rch ofscotland, ss nolv recognised. 

.ancl^ endowed ty tn'e state : Axo rvunRo.Ls, inorder to secure and invest th-e 
_foresai. ."bj..b. ;;; others, uad buildineserectecr on the ground thereof, in connectioi with the ."ia r.* cl"*r ?rscotland, it hrs been egrced to convey the srrne to the parties after named antl
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11. L. (So) designed' es Trustees in m-anner and to the effect foliowing: Tnnnuronr' wc'

g iri."Jr+;; ," the courss of being e.e"t",l, upoa the ground h.ercby disponetl, or

Frrrr Csuncu 
"ry 

toUii"g- 
"i-pi"* "i*..shii 

tUot may hereafter be built anil be erectecl

orscorLAND thereon,with tbe appurtenrnces' i t"of '  *uutt '  io sl l  t ime'coming' bc used'

( G EriEtlar,
AssEuBLY or) occuprei' anl toltyii' 

"-t::q l:t 
a place of religious rvorship' by a congrega-

o . t i o n o f t h e s a i d b o t t y o i C h r i s t i a n s ' c r t l e t l t b e F i e e C h u r c h o f S c o t l a n d , o r o f
o.ti*$ any united bo<ty of Cliristiaus composed of them' aucl- of such othor body or

(L":). 
lli,r. t Cbrisrians as the saitl Free'Chu.ch of Scotlrncl may-.t any time here-

l\LrcalrsrBR after associate lvith themselvet' ootlt' tho foresoirl name of the Free Church of

f&c. 
Scotlantl, or under rvhatever o"'ot * designation they may assume' and to be

made use of by such congregation o..upyiog and_enioying tho same' for the

Au'rxorx' time being, in the rvay 
"o,l 

-*oou'-io *nitU-' Uy the usages of the srid body'

or unitecl body of christiaor, pt^"es of religious worship nay be, or are in use'

. r . i r ! ! 4 , i . r . , -  \ , , ; i  t o t " o . . up i . aanden joyed ' l ' : "  r ou r t i t y 'U rox rgn r r t ssTnos t ' Tha t  
t he

i. ': ,.\ ,...i 'ti.i:l.t. ,' : . ,"i,1 T;"#;r:*;i,.""i"J, *itog io, iL, ti..,""h^li, *t rll tin'es,be subject' in the

il:lH:il{n:t*'"i":"1'"$imr#J:#'i'$"'#;"T':\i';TL:lxTi
things connected therervith' to ti" 

"gtluiion 

-snd 
di*t'":" of the General

A " ' * b ; ; ; ; ; ; ; ; t imebe ing ' o f t hes l i dbodv ' o run i t edbodvo fCh r i s t i ans '
ttnd shail be liable snil bound to toofotto toi implement' aucl obey' all' ancl

every, the Act, or Acts' of the GenJ Assembly' for'the time being' of the

said bodv' or united body' of Ctt'i 'ti"ot' io reference thereto; and the }Iode-

. rxror ;J'd;;^;-iri. J,ri,i o"**i A...,,'biy, for the time being, or of the

then immet l i a t e l yp reced ingGt " ; t ; i - L t t t t t i j o f t hesa idbody ' o run i t ec l
Uoay, of Cbristians' or the parties generally knos'n'' 

'or 
unclerstood' to hold

. those offices for tho time, shcll, at itt ti..., hr.ve full power, ancl sufrcient

status, and right ancl interest' to pursue' or defend' any action' or actions' in

''"n"tulJ' *"'i' o' coutt'' of la'rv o-r justice' for the enforcemelt' maintenauce'

or protection' of the rights' iot"t"tt" o'privileges of the' said bocly' or uniietl

r,"ay, 
"i 

cu'ittiztns' ot-Generar e'*Elr'ri thero-of in' or iu any lvay connecled

rv i ththesubjectshetebydi 'poot i 'and"bui l t l ing 'o-rp laceofrvorship 'erected'

or to be erected' thereon' uoti appo'teo^occs thereof:- 
-' 

"' 

Setcntltly' Il is

her.eby also expressly 
"uou'ooo-iod 

DEcL-{nED' that it sb:rll ' rt all tin:es' Lc in

. tho power of any Trustee'' ot ftuJ""' rrhether hereby nar:iud' or that mry be

uppoiolJ in virtue of tUu potutt' aud provisions hereina'fter contained' rvho

:llni:*r;l;titi**m:-::*ff tl!-ril-ri"Lt;idt
is, ceasing to be members of tne e"ia bo'ly' or unitecl body' of Christians' theu'

. a'tl in that case' such Trustees' oc Trustee' shall' ipso facto' ceasc to have any

r l gh t t oacbunde r the rop rceen t s ' snd the t rus t sha l l be thence fo r r va rdcon -

i::*lliit::lt::::"';"';t,',T1'J?,:;]'liill'iilihiiil''"1';
DEaLAEED' that if' at any time h""nftut' ons-third of tho lvholo ordrined

Ilinisters, having the chargo of coofteg"tioo'' of the saidlody' or united body' of

Chti;;;l ' ;t 
"Jy 

lu'gu' numbet o"f tie said ordained }linistcrs' having charge'

asofotu 'u ia 'shal is imul taneott t ly 'otwi th inaconsecut ivspcr iod'notexceeding
threec{r lendarmonths'notooty ' iot ' t i t tyseparr tcf romthesaidbody'oruni tet l
uay , " i i ; u t i t t ao t ' b t t t ' u t t t t e ' l um" t ime 'pub l i c l y c l t im rn i l p ro fess toho ld '

truly, ancl in bonli fide, the principles of the I'rotest of lgth May, lg4B, herein- E. L. (sc.)
before recited, aucl to be carryiag out the objects of the saial protest more
faithfully than the majority of the trIinisters cf the said body, or united body tr
of chrisiians, auil shall unite in fonning one body of Christiaus, havins Kirk- linrr oaur:cx
sessions, Presbyteries, Provincial synods,ancl a General Asseuibly, then-and. ro or scou,rxo.
that case, and anvthing herein to the contrary 

""t*iti-.t-"airl,lilh"li; n{.Hl?ljl-l
competent to, and in the power of, a majority of the congregation, in the use, t.
occupation, and enjoymen! of tbo said. building, o, place of worship for the ovenrous

time to provido ancl declare, by a deed of ceclaration aoil appointment uncler 
(1^")'

their hands, to that effect, duly erecuted, thst ths ground hereby ilisponeil, Ir.rcer.rsrcrr
anrl building, or place of vorship, then upon tho same, shall, fron tlence_ y";*.
fo.vard, be hekl as in connectiou with the bod.y of christians adhering to the
Ilinisters who sball have separated as aforesaid, anil, for this purpose, tJ require rtppzxox.
and appoint ths said Trustees, or Trustee, acting under these presents foi the
time, to convey and dispouo the ground hereby disponed, and ihe building, or
place of worship, then upon the same, and whole appurten,uces thereof, to*aoy ; .1
thrse or moreTrustees in the said deed of declaration anil appointment na.ej, ;' ' '. ,r';:i,-l
to be beld by such nerv trustees, and tbeir successors, in trust, as after men_
tioned: And, on such dced of declaration ancl appointment being executed., as
said is, the Trustees, or'l 'rustee, acting under theso presents for the time, shall
be bound and obliged, as they aro hereby bound and obliged, at tho erpense
always of the receivers, and on beiug entirely freerl and relieved of all pu.,riirry
obiigations then affecting tho subjects hereby disponed, or buildings thereoi,
or affecting them as 'I'^rstees, or Trustee, under these prcsents, or for or to
which they, as such Trustees, or Trustee, nray be subjoct or liable, but no
sooner, or otherwise to convey and dispone the ground hereby disponed, antl
the building, or place of worship, then upon the same, and. whole app-urteuauccs
thereof, to the said nerv Trustees rvho shall be in the said ileed o] declaration
anil appointment named, and their successors in trust, for the said persons,
subscribers of the said deed of declaration and. appointment, as a congregation
of the said body of christians who shall have separated. as aforesaid, 

"od 
fo.

the successors of such persous forming such congregatioo for the time being;
such uew deed of trust to be mutatis mutand.is, as nearly ss possible, in thc
terms, aod of the import, of tbese presents, and to haye for its object tho
placing the said congregation of tho said body of christians who shall have
separated as aforesaid, and the }linister of such congregation, and the Elders
anil Deacons, and Eld.ers acting as Deacons thereof, and the said bodv of
christians who shall heve separated as aforesaid, and its Kirk-sessions, ires-
byteries, Provincial Synods, and Gcneral Assembly, aod the said new trustees
themselves, in the ssme relation respectively to the ground hereby disponocl,
and buildings thereon, and eppurtenances thereof, and io the same relatiou to
eactr other, in referencs thereto, as was held, before the granting of the said.
new deecl of trust by the coogregation using, occupying, and. enjoying the
same, in virtue of these presents, anil the }linister of such former congregition,
anri the Elilers ancl Deacons, aud Elders acting as Deacons thereof,and. the said
original body, or united body, of Christians, and its Iiirk-sessions, presbyteries,
Provinciai synods, and General Assemblies, auil the said rrustees, or Trustoe.
aoting under these presents:-Tenthly, It is hereby expressly uuooro"o 

"od.DEoLABED that, in the eveni of a deed of declaration and. appointment, and
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E L. (Sc.) new deed of trus!, being executed as aforesaid, the ptrties sigaing sucb deed of

rqot declaratiou aod appointmerrt, shall be subject enal liable to pay aod make good
; to the minority of the congregation with'whom they were previously connectetl,

lltnr: Cttuncs rvho did not sign thesrid deed,and for behoofofthe saiil body,orunited body,

"?ff^Tlli" of Christians, with wbich also they were previously connected, a proportioo of
-{sirlrar-r on; tho net value of the subjects disponed by such new deed of trust, corresponding

- a. to the number of such minority, as cornpared rrith the number of subscribers
Ovrnroux"(L";;; to sritl rieetl of declaration aDti BPpointm€nt.

Iu.rJilran

Yocno.

-{r'PENDI\.

31st dcy of }tay, 1851.
fnfur alia,
'l 'hc General Asseurbly, on considering the Report of the Committee to whicb

this matter was refened at :r, previous diet, unanimousiy agreed to eanction, as
they hereby sauction, the publication of a voluure, containing the subordinate
standards, and other authoritative documents of this Church.

lVheu it pleased Almighty God, in His great and undeserveil mercy, to reform
this Church from Popery by presbyters. it was giveu to the Reformers, amid
many troubles, to construct aud modei the constitution of the Church, in
doctrine, worship, discipline, auil government, according to the lVord of God,
and not cccording to the rpill of earthly rulers. Our fathers, accordingly, iu
singleness of eye antl simpliciby of heart, witbout regarcl to the favour or the
fear of man, eo applied themselves to the worli to rvhich they were called, thal
they were enabled, rnith renrarkable unanimity, to settle it upon the basis
rvhich, by the blessing of Goil, bas continued unaltered down to the prcsenb
t ime.

Of this settlement, besides that profession of the evangelical faith which is
comnlon to all the Churches of the Reformation, the peculiar and essential
features are: L The government of the Church by presbyters alone, or by that
order of men which is indicated in the New Testament indiscriminstely by the
terms presbyters and bishops or overseers-rpcaBvrepor anil fnarmor-snil
II. Ths subjcction of the Church, in all things spiritual, to Christ as her only
Ilead, ancl to IIis Worcl as ber only rule.

From the beginning these principles have been held as fundamental by the
Reformecl Church of Scotland. ; antl as such they were recognised in her earliest
stordarils-the First and Second Books of Discipline-adopted by her owa,
inilepenilent authority, before the full sanction either of the Crown or of the
Parliament was given to tbe Reformation vhich Gocl hail accomplisbed on her
behalf. For these principles, the ministers ancl members of this Church, as
well as tho nobles, gentlemen, anrl burgesses of tbe land, from tbe first united
in contending; and on more than one occasion, in the course of these early
struggles-as in 1580, rvhen tho National Covenant was signed-our reforming
ancestors bounrl themselves one to another, as in the sieht of God, to maintain
aud defend them against oll adversaries.

APPNNDIX I.

ACT ond DECLARATION anent tbe Publication of the Subordinate
Standards end other Authoritative Documents of the li'ree Church of
Scotland.

: .  . ,
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Farther: while tbis Churcb has ever held thot ehe possesses an inclependent E. L. (So,)
and exclusive jurisdiction or power in all ecclesiastical marters, ,,whiih flowg
directly from iiod, and ths Mecliator, Jesus Christ, and is spiritual, not having 3l1
a temporal heed on earth, but only christ, tho only King and (iovernor of rlis Fnee cssncn
Church " ; she has, at the same time, always strenuously advocated the doctrine "}f::::-:y"
taught in Holy scripture-that natioas uod th"i. rulers are bound to olvn the er\Yixil^io
truth of God, anil to advanee the kingdom of Eis Son. Antl accordingly, with D.
unfeigoed thrnkfulness, diil she ackno'wledge tbe good hand of the Loid, ,vh"n, ovtaroux

nfterJrolonged. contesis with the enemies of the Reformation-and, in par- 
(1"t)

ticular, with certain parties who sought not only to uphold a form of Prelatic llr,c.lr,Isrrn
governnrent in the Church, but to establish tho supremacy of the Crowa in ali yolro".
causes, spiritual anrl ecclesiastical, as well as civil ancl temporal-a nationsl
recogoition and solemn sanction of her constitution. as it hacl been settled by APPENDIx.
her or-r-n authority, accordiog to the \yoril of God, wos at last obt:rinecl;-firri,
in the Act of Parliament, 1562, and again, moro completely, in the Act of
Parliament, 1592-then lnd since regarderl by ber as the great constitutionaliil ' i::r::ti ' 

' 
;. r',:',..!'

charter of her Presbyterian gov€rument anil freedom.
Thus the first Reformation rvas accomplished.

_-lJut 
before a generation had elapsed, a sad change for the worse took place.

Through defection in the churcb, and tyrannical invasion of her inilependence
b1'the civil power, the Presbyterian polity ancl government were ovirturned,
and mauifold abuses and corruptions in iliscipline and. worship were insidiously
introduced. A second Reformation accorclingly became necessary.

And hele, again, it pleased Almighty God, as in tbat former Reformation of
the Churcb from Popery by presbyters, to give to our fathers lighi and grace;
so that, taking His Word as their only rule, and owning IIis Son es their only
Kilg in Zion, they were enabled not only to restore the constitution of the
Church as it had stoocl when her first Reformation seemed to be completed, but
to aim, also, at carrying out more fully the great essential principLs of thot
constitution, anil securing more effectually than before the prevaleuco of these
principles over all the land, as rrell gs their permanency through all ioming
a g e s . . . .

Thereafter, for the better prosecution of tho work on hand, arid in the face
of the manifest purpose of the king and his ailherents to crush it altogether,
this Church, by commissioners duly nameil by the Goneral Assembly, took
part in the Assembly of Divines which met at Westminster in 1648. AniI
having in view tho uniformity contemplated in tho Solemn League and Cove_
nant, she consenterl to aclopt the Confession of Foitb, (Jatechismsr Directory for
Public Worship, anil form of Church Government, agreed upon by tho raid
Assembly of Divines.

Theso several formularies, as rati6ed, with certain explanations, by divers
Acts of Assembly in the years 1645, 1646, end particularly in 164?, this
church continues till tbis day to acknowledge as her subordinato etaudards of
doctriue, worship, and government; with tbis diferonce, however, as regards
the authority ascribecl to them, tbat while the confession of Fo.ith contains
the creed to which, as to a confession of his orvn faith, every oftice-bearer in
the church musb testify in eolemn form his personal adherence-and while the
catecbisms, Larger antl shorter, are eanctioned as directories for catechising;
the l)irectory for Public \Yorship, the l,rm of Church Goveroment, anil tbe

,'il lr

ll

il,
ll;
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E L. (So.) Directory for I'nmily'lVorsbip, are of the Dature of regulations, ratber than of
-,-^:-- 

tests, to be enforcecl by the Church like her other laws, but not to be impoeed.

g by subscription upoL her ministers and elders. fhese documents, tben,

Inuu cuunqx together with a practical application of the doctrine of the confession, in the .
oti*:T3f" Sum of Saving Knowledge-e valuable treatise, which, tbough without gny ,

-air$iiil^io express Act of Assembly, hrs for ages had' its placo among them-have, ever

u 
'since 

the ers of the seconil Iieformation, constituted the authorized enil
o,l1t::Yn outhoritative symbolic booke of the Church bf Scotlgud'

\"t:/' 
Tbus, for in.trnce, in the civil eanction then given to presbytery, the par-

\horlrsrsn ]iament of 1690, overlooking ahogether the bigher sttainments of the second

fJ*c. Reformation, went back at once to the Act 1592, anil based its legislation upon

that Act alone, as being tbe original charter of tbe Presbyteria-n Esiablishment.

-\PPE-\Drr. Accordingly, it left unrepealed the infamous " Act Recissory " of King Charles

by rvhich ail that tbe Church brd dono, and all that the Siats hail done for

her, in the interval betweeu 1638 and tho Restoration, hail been stigmatised as

,-*.,, . .-, . . trcasoDable ancl rebollious. Thus the Revolution Settlement failed io ade{uatelq...,,,,
lliT'i'i' ;,., ' j 

ackuowleclging tbe Lor<I's work. . . .

For it iould be in a high degree ungrateful to overlook the signel anil

seasonable bene{its which th€ Revolution Settleruent really did confer upou the

C h u r c l r , a s w e ] l a s u p o n t h e n a t i o n . N o t o n l y d i d i t p u t a n e n d t o t h o c r u e l
persecurion by whicb ths begt blood of Scotlrnd had. beeo shetl in the fleld, ol

ihu hill.id., and on ihe scaffold; not only did it reinstate in their several

1>rrisbes tbe pastors rnho bad been unrighteously cast out iu the reign of tho

seconi lChar les,andset t tpegaintheplat formofthePresbyter iangovernment;
but by reviving and re-enacting t}re Statute of 1599, the original charter and

founilation of Presbytery, it recognised as an inalienable part of the constitution

.' of this country the establishment of the Presbl-teriau Church. It secured also

cffectually, as was then universrlly believed, the exclusivo spiritual jurisdiction

of the Church, and her independence in spiritual matters of ali civil control.

A n d b y t h e a r r a n g e m e n t g w h i c h i t s a n c t i o n e d t b r t l r e f r I l i n g u p o f v a c a n t
charges, it abolishecl those rights of patronage which had been reservsal in

15g3, and made provision for enforcing the fundamental principlo of this

Churcb, that .,no pastor shrli be intruded into a corrgregation contrary to the

rvill of the PeoPle."
emoog otl* tokens for gooil, as tbe Church humbly considered tbenr, it

may be iontioned. as one of ths most gratifying, that a beginning was n:ade'

during this reforming period, of the work of reunion among the true-hearted

branches of tbe Presbyterian Church in Scotland. Overtures towards a junction

wiih the Churcb of Scotlaud having beon made by a highly esteemetl body of

those whose frthers hatl seceded from it, aod. amplo deliberation haring taken

place on botb sides, the end in view'n'as bappily and harmoniously attaiued in

ihu yuo. 183g, when the Gereral Assembly, with the consent of the I'resbyteries

of the Church, passed nu Act to the following effect:-
,,Whereas propo.als havo been made by the Associate Synotl for a reunion

with the Church of Scotland, and a consitlerablenumber of overtures have been

scnt at the srnre tinre to the General Assembly from the Synods and Presby-

teries of the Church favourable to thab object; and i! bas been ascertainetl by

a coornittee of the General Assembly, that the course of study requirecl for

a long time past of sturlents in divinity in connection with said Syuod is

quite satisfactory, and that their ministers and elilers do finnl;, atlhere to the n f,. (Sc.)
\\restmiuster confession of Fai(h, the Larger and shorter catechisrns, ancl otber
standards of our church: and whereas tbe members of tlie Associate synod do #
heartily concurlvith us in \okling thegreat plinciple ofan ecclesiastical cstab- l'nee Crrr-:ncu
lishment, and. the duty of acknorvledging God in our natioual as well rs oo. or scorr,lrn
individual capacity; 

"odo'", on tbe other hand, do heartilyconcurwithrnr.rr!9ii1?^l-l
. members of the Associate synod in confessing the great obligation under which D.
we Iie to our forefathcrs in the year 1639, and several years of thai century o&Tffi.
immediaiely foliorving, rntl the duty, in particurar circunrstances, of uniting
together in public solemn engagement in defence of the church, andits doctrine] Mlber,rsrsn
discipline, and forrn of rvorship and, government: and whcreas our brethren oi yJo o.the associate synod have dechred their rvillingness, in the cveni of a ,uuoion,
to submit to all tbe larvs and judicatories of this church, rescrving only to Aeenrorr..
thcmselves the right rvhich the menrbers of the Estabrish.i ct u,.i.o1o1. or
endearouring to correct, in a Iawful moDner, what may lppelr to thom to be' f au l r y i n  i t s  cons t i t u t i on  and  gove rnmen t , - t he  Gene ra l  assemb ly ,w i t h  t he  

' ' " ' _ , : . . l

consent of the Presbyteries of this church, enact and ortlain, t-hat all the
rninisters of the Associate synod, and their eongregations in sooirand, desirous
of being admitted into connecrion and full communiou *ith the church of
Scotlnnd, be received accordingly."

'l 'his step rvas hailed rvith lively satisfaction by th:r supporters of the old
hereditary principles of the scottish Reformation, as not only a testimony to
the returning faithfulness 'u'itL rvbich these principles ryere now maintained,
but a pledge antl presnge arso of other moven-rente of s similar kinil wbich rDighi
bo expected to follon, as the rvork of reformation ancl revival tent on: tius
holding out the hope of this churcL bcing hoooured to be successful in heeling
the breaches of Zion es rvell as rebuilding the walls of Jerusalem. . . .

[It then referred to tbe Disruptior, and procceded.] All along, inrleed,
rvhile the coniendiugs of tbis third Reformatiou period werc gc,inf forw"rd,
not only did " they that feared the Lord speak often one to anolher," but
most solemn consultations of the brethren rvere held at every step, with
much earnest proyer, aud 'rany afiecting pledges of mutual fid-elity^io oo"
another' and to God. And as the crisis manifestly drel near, the whole
botly of those ministers of this churcb by whorn the contest was maintainecl
met together in convocrtion, in November, 1g42, being convened by a large
number of the fathers of the church, and, after & sermon preachctl by the lato
larnented Dr. chalmers, continued iu deliberation for eeveral soccessive days,
spencling a lcrge portion ofthetimo in unitedsupplication for the guidance and
grace of God; and did not sepr.ratc till, with one mind an,l onu beart, tbey
rvere enabled to aunounce, in resolutions having, in the circunrstances, ali the
force of the most impressivc vowe ond obligations, their final purpose, at all
hazards, to maintain uncompromised the spiritual liberty and juriidiction of
this church. And this they resolved to do, noi by prolonged resistance to tho
civil courts, should the crown and Parliament of Great llritaiu refuse the
redress craveil in thc above-mentioned Claim of Rights, but by publicly
renounoing the benefits of the National Establishnrent,-under protest that i!
is her being Free, anil not her being Established, that constitutes the real
iristorical and hereditary identity of the Roformed liational church of scotland.

I{olding firrul-v to the last, as she holds still, and, through God.s grace, wili
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5. EITRACT from " Tnu Suu or Srvrsc K\orvlnocs"'

Hr-ro IIL

Tlrc ryulward, mcans aTrytointed, to make the elect In taker'E of this covenant, anil .:.,;,t.:;

aII the rest tlnt ore colled, to be inenusable. l[att. sxii. 14. ]Iany ere

called,

I. 'I'he outward rneang gnd orilinances,for making men partakers of the covo-

nant of grace, are so wisely dispensed, as that the elect shall be infallibly

converted and saveal by them; and the reprobate, among whom they are, not

to be jusily etumbled. Tho moans are especially these four. 1. The word of

God.. 2. Tho sacrarnents. 3. Kirkgovernurent. 4. Prayer. In tho word of

God preached by senb messengers, the Lorrl maLes ofi'er of grace to all sinuers,

upon condibion of faiih in Jesus Chrisl; rnd whosoever do coufess their ein,

accept of Christ offered, and submit themselsee to his ordinances, he will have

both theru antl their children received into thc honour and privileges of the

covenant of grace. . . .

Eere (after setting down the precious lansom of our redemption by the

sufferings of Christ, antl the rich blessings purcbased to us thereby, in the two

former chapters), the Lord, in this chapter,

1. Ilaketh opon ofer of Chrigt and his grace, by proclemation of a freo and

gracious market of rigbteousness and. salvation, to be had through Christ to

every soul, without exception, that truly desiree to be saved from sin antl

wrath : " Ho, eYery one that thirsteth," saith he.

2. He inviteth all sinners, that for aDy reason. etanil at a distanco from God'

to come ancl tako from bim riches of grace, running in Christ as a river, to wash

away sin, and to slocken wrath: " Come ye to tbe waters," saitb he. . . .

APPENDIX J.

BASIS OF UNIC)N, ailoPted MaY, 1847.

1. That the word of God contained in the Scriptures of the Old end New
Testaments is the only rule of Faith and Practice.

2. That the Westn:inster Confession of Faith and tbo Larger and Sborter

Catechisms are tho confeseion and catechigms of thig Cburch, gnil contsin the
guthorized exhibition of the eense in which we understand the }Ioly Scriptures;

A.  C. AND PRIVY COL]NCIL.

it being alweys understood. that we do not approve of anything in these docu- II. L. (Sc.)
ments which teaches, or may be eupposeil to teach, compulrory or persecutilg r90*
end intolerant principles in religion." .+

I.nrn Cncncr
10. That the respectivo bodies of rvhich this Church is composed, without on Scorr,lxo

requiring from each other any approval of the steps. of procedure^ by 
""i, "Sl$il 

hfathers, or irterfering witb the rights of private judgment in reference to ir.
these, uaite in regarding as still valid the rersons of which they havo hitherto Owstoux

naintained their state of secession and separation from the Judicatories of the 
(Lono)

dstablisheat Churcb, as expresseil in the authorized documents of the respectivu lt^Jilr""
boclies, and in maintaining the lawfulness and obligation of separation from o'

ecclesiastical boclies iu which daugerous error is tolerated, or the discipline of 
t:o*

tbe Church or the rights of her minislers or members are clisregarcleil. APPENUX.

I  ' r i  ' ' '  ' A p p n M o r x  
K .  . : '

EXCEBPT from IIULES and FORMS of PROCEDURE of the UNITED
PBESBYTEnTAN CEURCE (1848).

After a narrative which saye rules must be framed. for the guidance of their
offi ce-bearers, it continuecl :-

" XY.-The Church is a spiritual community which has received from
Christ, her IIe*d, and hokls witbin herself, all the power that is necessary for
the administration of her sffairs. She is en0irely distinct fron civil govern-
ments, and requlres nothing from them but that civil protection to rvhich all
her members in their civil capacity aro fuliy entitled, She addresses herself
to the consciences snd hearts of mon, disclaiming all compulsory power over
their persons or property, and the right of private judgment in all matters
which relate to religion is univer:sal and inalienable. This book of Rules and
Forms is to be looked upon as shewing how ths instructions given in the
Woril of God are reduced. to practice in the governurent of the United Presby-
terian Church, These forms are to be viewed in no other light than as tho
guards of substantial justice, in applying the principles already specified to
the actual business of the Ohurch,

"Cup. II. Srcr. IX.-Sun-srcT. II.

" Every minister of the United Presbyterian Church is bounil to submit ia
the mrtter of temporal support, as in ali other matters connected with hi.q
offi,ce, to the decision of Presbytery or Synod, and. has no right to prosecuto
for stipend in tbe civil courts, it being a principle recognised in the Church
that tho high and sacred clsim which Chrisi has given ministers on the
consciences of their people for suitable maintenance is a security perfectly
aclequate, anal excludes any appeal to a civil court for its enforcement."

,'CEAp. Y. Srcr. Il.-Ovrnrunrs.

,,4. Any propor"l *Lich intolou. 
" 

.h"og. io the constitutioo oe rh" Church
ought to bo leisurely ald carefully considered If the Synod first approve

758752

H. L. (Sc.) ever hold, that it is the duty of civil rulers to recognise the truth of God'

_^^. occording to Eis lVord, enil to promote and sulport the kingdom of Christ,

tr without assuming any jurisdiction in it, or anypower over it; ancl deeply

fhru Cnuncg seusibie, moreove;, of the aclvantages resulting to the cornmunity at large, antl

ol;!:ill:o ospeciallv to its most destitute portions, from the public enilowment of pastoral

^rtYtr[""i i"l ch".g.. anroog them : this Church could uot contemplate rvilhout anxiety and

- o. slarm the prospect of losing, for herselt important means of general usefulness-
o:"::.:Yn leasing the whole machinery of tbe Establishment in the hands of parties who

t':"'. 
couldietaiu it only by the sacrifice of her fundamental principles-and 8e€iBg

Il-rc-rr,rstpn Iarge masses of the people depriverl of the advantage ol having tbe sorvices of

y,.,llon. a gospel ministry provided for them indepenclently of their own resources' Bu!
----- 

.her path was made plain before her. . .

!

ri
l r .

rli
r l :

"i
',},i,::

APtE\DIx.

. l ' : , : . , i , :

,i!iir
.iliii

iili
il i
rri{
ii
iI
rii
j l

ihi

ii

"?.*
'tR



ff

l
i ;

l': ti

i j
I

HOUSE OF LORDS tl9O4l A. C. AND ?RIVY COUIiCIIJ.
, O D

Officers-it being the exclusive prerogatise of the Lorcl Jesus to rule in iI. L. (Sc.)DatterE of faitb antr worship; and that the civil llagistrate is not to further
the interests of religion by means inconsisteJvith its spirii, and eurctmentsl g
which disclaim and prohibit all persecution. . . .,, Fnpr Cnsncrr

" lI' with reference to the sanre cpestion, the folrorving are state.rents "toY$liy
i-n panllel columns of distinctive principlcs about rvhish the t*,o as\rvrir:onl
Committees differ:- L

"srarouuNrs on Fnrr csuncu cou- ,.sTATEf,ruNTs oR usrrno pnr;snr- 
off#i;.

]trrrEE, lrrnt-r.x Cguncn

" I. That while the civil }lagistrate ,,I. That inasmuch as the civil 
tt'::1".ttt"*

must not so sustain himself a public llagistrate has no atthority iu ":-ojudge of true or false religion as to spirituar things, aad os ttr" ec,ptoy- AppENDr\.
dictate to his subjects in matters of rirent of force in such r'otte'rs is
faith, and bas no authority in spiritual opposed. to the spirit *a p*."p* 

"i. !lilg., - 
yet, owning obligation to Cnrietianity, it is not rvithin his , , .

Christ, ho may lawfully acknowledge provinco to legislato as to what is
as being in accordauce with theWord. iruo in religion; to prescribe a creed.
o.f G:9, the creed and juriediction of or form ofworship to his subjects, or
the Church. to ondow the Church from naiional

"As a further act of homage to resoirrces; that Jesus Cn.i.t, o..oi"
Christ, it is his duty, when necessary King and Head of Eis Church, Ias
or expedient, to employ tbe national enjoiued upon LIis people to proriJ"
resources in aid of the Church, pro_ for maintaioing no,i .rt"oaiog it Uy
vided' always that in doing so, rvhile free-will offerings; tuat ttrs," teing
reserving to himself full control over christ's ordinauce, ir excludes stati
the temporalities, which are his own airl for these purposes; and. that
gift' he abstaiu frorn arl autboritstive adherence to it is tie true ."f"gr,u.,t
interference in the interual govern_ of the Church's independence.
ment of the Church. And while the
Church must ever maintain tho essen-
tial and perpetual obligation which
Christ hae laid on all IIis people to
support and erteucl Eis Church bv
l'ree-will offerings; yet in entire coJ-
sistency with said obligation, tho
Church may larvfully accept aitl frorn
the civil nragistrate when her spiritual
irrdependence is preserved. eutire. But
it must alwaye be a questioa to be
iudged of accordiog to times and
circumstances, whether or not such
aid ought to be given by the 

'civil

rnagistrate, as well as whetbbr or not
it ought to be accepteil by the Church.
,\nd. tho question nusb in every
instance be decided by eech of the . i
two parties judging for iteelf, on its
own responsibi l i ty .

, 7 5 4

s. L. (sc.)
f90i1

I:ReP Crrunctr
or  Scot t , txo

(Grxrn.rr,
,{ssrunlr or)

OvpntouN(r"l).
J[,rc.r.r,rsrnn

Yiroric.

APPE:{DIX.

of the proposal, it is tbeu transmittecl in the form of an Overture to the

fr"rbyte.ia* of ihe Church for their opioion, auil the opinion of their sessions."

'oR]tuLA for MINISTERs 
"t 

o-T.ion in the uxrrrn Pnrsstrsn*x

Csuncs.

.,2. Do yoo 
"rkoorol.dge 

the Weatnrinster Confussioo oe r"iit, and the

La.ger eni Shorter Catecbistns, as on eshibition of the sense in which you

rrud"erst,Inil the Boly Scriptures. fly'ote'-After the Deolarltory Acb of 1879

tho second part of tlis Forrnula rvas altered from ihis point to . This acknow-

ledgmeat bJing maile in view of the cxplanations conteine4 in the Declaratory

Aci of Synod-thereanenbll; it bcing understood that you are not required to

Bpprove of nnytbiug iu theso documents which teaches, or is supposccl to

teacb, compul.ory or persecuting ancl intolerant principles in religion ?-

"3. e.u- you persuaded that the Lor:d Jesus Clrrist, the only liing end
.Eeail 

of the Chuich, hrs therein appolnted a goyernment distinct from, and

not subortlinato to, civil government? Anil do you acknorvledge the Presby-

t e r i a u f o r m o f g o v e r n m e n b , a s a u t h o r i z e d s n d a c t e d ' o n i n t h i s C b u r c b ' t o b e
founded on, and agreeable to, tho \Yord of God ?

.,Do you npp.*" of the constitution of the united Presbyterian church

as exbibited in- the B".i* of union; and, while cherishing a spirit of brotLer-

hooil towarils all the faithful followers of cbrist, do you engage to scek the

purity, eclification, peace, and extension of this Church ? "

APPENDIX L.

INTERII IREPoRT(186a)of theConrmi| teoouUnionappointet lby ihe

. General Assembly of the Free Church of Scotland in 1863'

,, The committee of tho Free church antl the committee of the uniteil

P resby te r i anChu rchhavebeenengege i l i n cons i t l e r i ng theques t i ono f t he
relation of the Civil Mrgistrate to Religion anil the Church'

. I .w i t h re fe rence to tha tques t i on , t he fo l i ow inge re thoAr t i c l eso f

Agreement botween tho two Committees:-

.'I. That Civil Government is an ordinance of Godfor IIis own gloryoncl

the public good; that to the Lorcl Jesus Christ is given all power in heeven

"od 
oo urrih; and tbat l\Iagistrates as well es other men are under obligation

to submit themselves to Eim, antl to regulcte their conduct, in their severa)

places and relations, bY His \Yord'^ 
,, II. Thot tho Civil I'fagistrato ought to further the interests of tho religion

of the Lorcl Jesus Cbrist among }is subjects, in every way consistent with

its spirit and eaactments; anil to bo ruled by it in the making of laws, the

administration of justice, the swearing of oaths, antl other matters of civil

jurisdiction.
.,III. That, while it is the duty of the civil }lagistrate to embrace snd

profess tho christian religion, it is not his province to impose a creetl or o
^for- 

of worship upon his subjects, or to interfere with that government wbich

the Lord Jesus cirist bas appointed in His church, in tho hand,s of church
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r E. L. (Sc.) " II' It follol's from thc preceding

toor articles that any branch of the

; Christinn Church consenting to be iu
Fnru Cnuncg alliancs rvilh the State, and to accepl
ot Scotl-r.*P .. .,

. "|i;;;i;- its aitl, upon ths condition of beiog

eireustv or) subject to the authoritativo control

^ o' of the Stste or its Courts in spiritual

",Hi|i- matters-or continuing in such con-

lleorr,rstte such su\ection-must be held to be

yoiic. eo far unfaithful to the Lortl Jesus

Christ os King antl Eearl of Eis
A?ENDIX' Churcb. And upon this ground, in

accordance with the history ancl the

constitutional priuciples of the Church
' i ,,, of Scotland, o protest is to bs main-

tained egainst the prcsent Eslablish-

ment in Scotland.

APPENDIX M.

oYERTUREToBETBANSuITTEDToPlrs l r runrnsI .oBTHEIBoprxrox.

Anettt tini'on uith' the United' Presbyterion Church'

.,'whereas negoliations for an incorporlting union betweeq this church and

tUu Uoii.a Presbyierian Church bave t'een in progress sioce tho year 1896'

;; -;; particularly set forth in tho preamblo of, e Uniting Act' the tenor

*l.r.of foilo*., 
"od 

*h,""' tbe General Assembly at its meeting io the

nootU of IIay 1900 has, with consent of a majority of Presbyteries' autho-

;irrd;"d acceptecl tho plan of Union set fortb in proposals submittecl by the

Joint Union Committee as a pian to come into operation as soon as a Uniting

l"i.t"u have been cluly pas'seil, it being understood that the uniteil church

JlaL1""" such common designation as mayle agreed-upon' and that secondary

;;;;il;y be arljusteil as 
-to 

the General Assembly may Eeem meet; 
-and

;;;;;""-ri" Syooi ot tho Uniteil Presbyteriau Church at its meeting in May

1900 hes given effect to the agreement proposed by all ectiou corDp€tent sb H. L. (Sc.)
thet  stege:

" Therofore tho General Assembly, witb consent of a majority of presby- S
teries, enact and ordsin as follows, viz.:- X,nnr Cxonct

"f. That an incorporating Union may be effected by the Assembiy in terms or',Scorr,lxo
of the Uniting Act herein set forth as followr, ,ir.r_" ^[rtl]ly"".,
, "' 'whereas ihe synod of the united presbyterian church, at its meeting in o.
May' 1896, upon a proposal of the Genoral issembly of the Free cburcf of 

ovrntoux
Scotlend for closer co-operation of tbe two churches in their common work, 

(L':)'

cordially approved of the proposal, and, further, adopteil a resolution in fevour M.rcrlrsrEB
of taking eteps towards a Union with tbo Free Church of Scotland, and yolno.
appointed a committee, which was reappointed et the meeting of tbe svnocl
of 1897, to prosecute that object; and-whereas the tr'ree cnir.r, er..Jury, Arrrr,-nrx.
hrvi:tg, in 1896, appoiuted a Committee to consider'the subject, clid, in lgg7,
reeppoint the said committee rvith powers to coofer with the committee of , - rr.:
the- United Presbyterian Church; and whereas these Committees haviug met, 

-,

and communicatecl to one another the eristing doctrinal standards, rurei, eud
methods of the two Churcbes,-it appeared tba-t in regard to doctrine, goo..o_
mont, disciplino, and worship therein set forth, e remaikable and happiag.ee_
ment obtained between them, as also iu particular in tbe vier"s oi-ihe-tr"o
churcbee with respect to the spirituality and freedom of the church of christ,
and her subjection to rlim as her only ilead, and. to rlis \yord 

". 
h., .rrpr".u

standard, and that an incorporating union might harmoniously be accom_
plished; and wherogs euestions ond a Formura 

-to 
be used at ordination end

ind-uc-tion, as also arrangements for the support end treining of the ministry
and for combining tho methods aud work of the two Churches, have been
agreecl upon, ancl have been considered by the inferior Oourts of the two
Churches-and in particular'-

[There is then set forth tbe plan of the union, with provision for the
ministry; trainilg thereof; aged ministers and constitution of the General
Assembly.] ... . . . . and the Synod, having approved of the proposals sub_
mitted uuder tho several heads of said RepoiC as providing a satisfactory
scheme for an incorporating Union of the two Churches, ,..ittrd them to
Presbyteries . , . .' [Aad then the ].ree Church did the same.l

"'.. . . after all which the overt*re proceeded.: '.Therefo-re the Gsnersl
Assemby, rvith consent of e majority of presbyteries, hereby enact and ordain
that tho plan of Union set forth in the proposals hereinbefore referred. to,
including the rearraugement of presbyteries and Synods as that may be
approved by nert or any subsequent Assembly, is authorized and accepted by
this church with a view to an incorporating union with the united presby"-
terian Church as a plan to come into opcration es sooD as a Uniting ect shsU
have been passed by the General Ass-mbly with consent of a majority of
Presbyteries of the church, it being undersiood that the 

"oit.a 
cnurch ora-y

be declared to congiet of the Freo church of scotrand as existing previousli
to the Union, and the United presbyterian Church as existing pre"iously to
the Union, under snch common designetion as m&y bo agreed.upon; and ihrt
eecondery details may be adjusled as to that Assembly may seem meet:,,

"'And whereas the synod of the uniteil preebyteriau churcb, at its meet-
ing in May 1900, ailopted the proposals which hail been remitted in tbo

A. C. 1904. 3 3 n

" II. That the United Preebyteriao

Church, rvithout requiring from hsr

members any approval of the stePs

of proced.ure by their fethers, or

interfering with tho rights of privato

judgment in reference to them, are

united in regarding as still valid the

reasons on which they havs hitherto

maintained their state of secession

and separation from tbc judicotories

of the Establishecl Church, as expresseil

in tho suthorized documents of the

respective bodies of rvhich the Uniteil

Presbyterian Church is formed; anil

in maintaining the larvfulness anil

obligaiion of separatiou from ecclesi'

estical bodies in rvhich ilangerous error

is toleratod, or the discipline of tho

Church, or the rights of her ministry

or rnembers are disregarded.

"Iloreover, though uniformity of

opinion with respect to civil esiablish'

ments of religion is nob a term o[

communion in the Unitecl Presbyteriau

Church, yet the views on this subject

held, and universally acted on, arc

opposecl to these institutious; and the

statements set forth in these dis-

tinctive articles are regarcleci by that

Churcb as a ptotes! against the Church

Esiablishment in Scotland.

Lt
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II. L. (Sc.) provious year to Presbyteries mil Sessione' and by tbem finally approved of :

. an,l further, l"tiog 
"ipto"eil 

of the proposals reapecting Presbyteriee rn6

S ;;;"&,; ti" oTn".'prl.ticrl mattors agreed on as Decesssry to complete

Fnnn Cnvncr th. 
""'ogt*"ot' 

fot 
"oiu'iog 

into Union with the Freo Church of Scotland'

;l;:gm'[1-Yj- j]t,:lt:"lr"j. jil,'1".T"'11i"J$"i'i'*.:*"*T'ilil::lT:
AissDtst,r oF) DectatatloDs

U . S v n o d . . - i t t , " a , * a A c t s n . l D e o l a r a t i o n s f o r f r n a l a p p r o v a l t o P r e s b y t e r i e s
v.w'ru.uA anil Seesions :
(Lo":)' ""iiirul"'rle like mauner ths General Assombly of the Freo Church of

Mrcr.nsrln Scotland, at its meeting in tbe samo-month of Mry 1900' approveil of the

,#*. ;;;p"*lJ ,*;tiog er.".ryt*ies and synotls as then adjusted, ancl passed tlre

foressid ,"..r"r.,-iittr ths consent of o majority of Presbyteries, into a stand-

APPENDTx' ing law, 
"od 

oip'ou"d of tbe said proposed Uniling Act'^and also of the

foresaid Outto'*t'iio*' anil remitted' tho samo in the form of an ovorture to

3. As this Union takes place on tho footing of maiataining tbe liberty of 11. L. (Sc,)judgment ancl action heretofore recognised in either of tho churches uniting,
eo, in particular, it is hereby ileclared thot members of both churches, aJd S
also of all churchos which in time past have united with either of them Fn* cuuncu
sball havo full right as they see csuse, to asgort rnd msiatain tho views of or_scotexo
trutb and duty wbich rhey hed liberry to maintsin in ths gaid Cburchee.', 

- 
^6$lrl"i hl

D.

Ovenrogt
(Lono).

M.,tCer,rSrne
7t'

Youro.

Aprrxorr.

Prosbyterios:'';;;iod 
whereas in tbis month of October tbe Goneral Assombly of tho

l"u. iU*rn of Scotland, wibh consen! of a majority of Presbyteries' and tho

;;il;;" Unitod Presbvtcrian Church' hsvo now esnctionod the form of

i'U"tril*'n.t, "tJ "f'o 
adoprcd the aforcsaid Declarotions' antl having now

soverally passed all Acts necisery for the consumn:rtion of the Union on the

,.r-- 
"l.lA 

upon, having severaliy resolved to meet together for that purpose'

antl aro now met accor&nglY I
,,, Nortr, therefore, the ssill General Assembly of ths Free Church of Scotlaod

"oa 
tU, Syooa of the United Presbyleritn Cbutch thur met' first of gll desire

i"-"-n.*J1n"ir devout thsnlfulness to the great Head of the Church' faud

so onl . . . . Antl the Generel Assembly of the Freo Church of Scotland' and

il."ti;;i 
"i-ii. 

u"ttta Presbyterirn churcb' empowered as eforeeaid' do

;;;.b;,-i; terms snd in punuatce of the deliverances of their respective

Cburch courts, ensct aDd iecla"e that the Free Church of Scotland and tire

Uoited Prosbyt".iuo Cn"'ci do cnd shall henceforth constitute one United

Church; that the o"*" of the Unitetl Qhurch shall be Ths Uoited Fres

Church of Scotlanil, *na ii"t its Supreme Court shsll bo designated The

;;ieia-l ,{r..*try of tht Uoittd Free Church of $cotland"

. , I I .That theGensra le t t . - r r ryo f theFreec)burchofsco t lanc landsynod

of the United fr.ttytt'i* Cltt'Jl' when thoy Y: 
t"t for the purpose of

consuurnrating the Uui<'n,-aJhave adoptea tl-e Unitiug Act' shall theresfter

;;;;;;; ;#ts of a General Assemblv of the Urited Cburch ' '

., III. That tbe Church *"* i*" ilis Uniou, and suthorizes it in view of

the following erpress Declaralious' viz':- r
,, l. ,l.ire 

"".iou, 
*"rr.i* oitg.""rn"ot between.tho Churches with a vio'

to Union aro acdepted 'J t*"iJ *ttbout prejutlice to tbe inbereut liberty

of the Uniteil Church, *- 
" 

Cn"t"l of Christ' io tletermins and regulrte its

own constibution a'nil law; 
" 

at'ty rnay require' in dependenco on the grrco

of Coa 
"oa 

uncler the guidance of His Word'

"2. Tbe Larger and d**;'c*Ji"n" of the Westministor Arrombly'

received anrl sanctioned 
'ly'ti" 

Ct"*tf Alemb]y of 1018' and heretoforc

enumergted anong tho u"iir""it"J"Js of the Uoited Preebyterian Cburch'

continue to be receivetl in the united (ihurch as mauuals of religious instruction

i"tg'"ppt*"a, aud held in honour by the petlple of both Churcbes'

APPENDIX N.

l-2. PREFACES to gnil EXTRACTS from CATECBISM by Rov. Andrew
Gray, on the Parxcrpr,ns and Coxstrrsrrox of the Fnrn Csuncu or
.Scorl,l,No, issued by authority of the General Assombly, under tbo
superintendence of ths publicction Committee.

r\':i:' 
' 

Panreront Nmr ro rsu Pnurxr Eorrrox. -.;,.i ri.

A lgudrble desire exists Bt preseDt iu cortsin quartere thst the truo principrer
of tbe Free Church of Scotlaud should bo omphaticelly proclaimed. We do
not know how this ccn be better dono thau by a republication and wi<le
circulation of the Free ch*rch-catechism, published so-on after the Disrup.
tioo-a book whicL, unfortunately, has of latc fallon into comparativo obscuriiy
and neglect. The chief author of this excellent catechism was the lete rblo
Rev. Audrew Gray of Perth, than whom no man in scotland know botter the
principles of tbe Free Church. The work wos, bowover, rovisetl by others,
anil received the unauimous gsnction of tbe Free cburcb Goneral Assemblv
of 1847, only four years after the Disruption. rt was earnestry rucommuo.lui
to generol use by that Assembly, " as coutaining e valusble summary of this
church's history and exhibition of ber distiuctive principlee, fr.rn the beginning
of tr ^ Reformation to the present time." Norhing hss occurred sroie tbai
tinre to nrake this reconmendation less applicable or importrut; and it ir
hoped tbat all the true-he:*ted ministors of our church will now avail them-
selves of this new opportunity of giving a wicls circuletion to this vsluable
and instructive Free Church C:rtechisnr. Jexns Broo, D.D.

Edinburgh, ,Iune 1876.

At Ed,inhurgh, the Eiohth d,ag of June, One Tlrousanil Eight
Ilundreil anil Forty-teuan fieats. Bession 80.

which day the Genersl Arsembly of the Freo church of scotlauil bei.g
met anal duly constituted; inter alia,

The Asse'rbly hnving resumed consideration of the overtures on the prin-
ciples of tbe churcb, agreeably to a resolutiou eutsred in their r'inutes^at s
former diet, Dr, candlish wrs bearil on the aubject, and tbe following 'rotion
wag unanimously agreed to:-

" The Gercral Assembly having resumed coneiderstion of the overtures, and
of the report of tho comnritteo thoreauent, and beilg deeply sensiblo oi the
i'rporta.ce of iustructing-the peopro of this church, and especially the young
in the groat principles which ghe has beeu called to maintnin;-lraving alsi
had their attention called to tlre catecbinn ou the principles ald constit"ution
of thie church, issued in December 1845, by authority of the pubiication

i ,
,.lli

0  3 E ?
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H, L. (Sc.) Cornmittee, and eince thrt tiroe circulated with large acceptence in the land,

ron!. and being sstisfied with its sounclnese, as well ss its euitgbleness to the pur-
':f 

poso intended, approve generally of the same' 88 containing a valuable summsrJr
tr'npr Csuncu of this Church's history, rnil erhibition of her distinctivo priociples, from ths

"ij""S:i|t beginning of the Refornrtion to the preeent time, and earnestly recomrneDil

el.-"i"it o.l its general uro. And the Assombly authorise the Publicstion Committoe

^ a. to euperi:rtencl the issue of any new edition of tho Catechism thct may bo

"."r]}ff,u" prepared, and to report upon it to the next General Assembly. Anil waiving
'- --'' 

the farther coneideration of the other mattere referreil to ia the overtuies clil
IlI.rcrr,rgrsn

o.
Youxs.

APPrxDtt.

' ' r ;  i ;

the report as aforesaid, the Assembly appoint this Act to be reail from all

tbe pulpits on such an early Sabbath as nny be agreed upon, at one or otber

of tho ordinary diets ofvorship; on which occasiou ministers are enjoined to

preach to their people on the doctrine of the Eeadship of tbe Lord Jesue

Christ as held by thie Church, according to God's 
'Wortl, 

as well as tbo
peculiar responsibility of the Church, end of all her faithful people in regartl

to i t , "
Extr*cted frorn the records of the General Assenrbly of tbo }reo

Church of Scotland, by Taoxes PttctlnN, Cl. Ec, Scot. Lib,
t a t l a

Diuision l.-The Church's Enncrer of het Frudom to Serua Clvist
alone as her Eead.

Q. 231. What Confwions of Faith uere adopteil bg lhe Church of Batland,l

,4. The Old, or John Knox's Confession, which was draw:r up in 1560; rnil

the Westminster Confescion, wbich was sanctioned by the Assembly in 184?.

Q. 232. Did the Churth adopt thcrnfreely, or uere theg imposed' upon hcr by

the ciail powr ?
l. The Church freely adoptecl them.

Q. 233. Did not the State a'd'opt them too?

l. Yes; but it was efter their adoption by the Churcb.

Q. 234, When the Church substi'tuted the Westminister Confession' fm tlnt ol

John Knor, harl the sanction of the latter by the State been uithdroum!

.4. No; tho Confession of John Knor hail thc sanction of the State st tho

vory time.

Q. 235. Did the Chvrch of Scotland always adoptt sttnh catechisms as thc

thotlght neenssary and fitfor the Arhfion instnrction of the people?

.d. Always ; anil her catechismr sometimes had the sanction of the Stato,

anil sometimes no sanction but her own'

Q. 236. Did she coasult the uill of the civil magistro'te ln inflicting hcr

censures9
-4. She inflicted her censures on sll offenders, both high anil low, according

to her sense of the will of Christ.

Q. 237. What were her Ttroceedings dn rcgard' to thefonn of hu goatnmantl

1. 
'When 

ehe became convinced that it was not rcriptural, sho changetl ii'

Q. 238. Eow o/ten ilid' this ouurl
,rt. Twice-in 1580 and 1638.

Q. 239. What circtmstanca uas it ttthich made the step she look on thctc

occasions o aery striking caercise of freeilom fron the rule of thz ciuil poucr I

-d. In both cases tbe form of government which sho renounceal snd set ssido

hsd the sanction and approval of the State at the time.

a. d. AND PRIYT COUNCIL.

Q. 244, Eow did she etrcdsc h* freerlom in regoril to the cornposition of her f
X'ud,icotories?

?61

L. (sc.)

/..- Sho at onco gaye effect to hor fundamental principle rospecting the I.1.4
equolity_of ministers, by admitting into ber courts a^ll wlo heta thu p"itor"l Fnnr csuncx
office, whether they were eadowed or uuend.owoil, end wbether thu .h"rs.. or,scou.rxu
they filieil were civiuy esrsbtished or nor. ^[giXf:D

Q. 241. Was this ott? p.

{.Not-by her eole appointment, ruling eld,ers were, from the very first, Ortt:*y
urad.e members of her judicatories aloug wiih their prstorE.

Q. 2+2. Did not the Stat,
in ohurch courts? 

e ExpREBsLr sunction the right oJ ruling elders to ";1 Mec,rr,rsrnn

1. rt did; but not til the Revolution-one hundred aud thirtv vears after "tooothe Church had admitted them. ApprNDrr.

(Lono).

Q. 243. 
_Are 

there ang instances o/ this eaercise of ha freedon occurt.ittg
subsequently to the Reaoluliott, ? .

:4.. Yes; ordained chaplains and. miesionari", *.i" received by her rrs
members of her judicatoriee tirl about the middle of the eighteenth century;
commissbners from the Scotch Church at Carupvere, in Hollancl, sat h her
Goneral assemblies till the breaking up of that ciur.h ty tu. rrench invasion
in the days of Bonaparte; anil she passed on Act in 1gi4, conferring on the
scotch church in rndia a righb of refresentation in her suprome court-which
right has been enjoyed without interruption down to tho present timo.

Q. 24+. Did tlte State ne.ver sanction the riglrt of Compuerc or of htrlia to be
representeil in the Gener(rl, Assemblg?

/. Never.
i t * t t

Q. 276. Is there not a stahment in the Conlfasion oJ flaith, on uhiclt
Erasti,ans haue fastened as fouourable to their opinions ?

./. Such a statoment thero is iu cb. rxiiil B, which eays, that .. the civil
magistrate hath authority, and it is his duty to tske orier that unity and
peace be preserved in the church, that tbe truth of God bo kept por" uod Jotir",
that all blosphemiee enal hereeies be suppressed, all corruptions end abuses in
worship end discipline preventeil or reformed., and all tho ordinances of God
duly settled, administerecl, and obsorvod. For the better eflecting whereof, he
hath power to call synoils, and io bo pteeonb ar them, aud to proviile that
whatsoever is transactecl in them be accorcling to the miad of God."

Q. 277. Does this mean that tfu ciuit rnagistratc is hinzserf to odminister the
goaunnunt of the Church?

.4. Such canuot bo the meaning; for that would bo to assumo the powor of
the keyr, which the Confession says he muet not do; end it would be incon_
sistent with the doctriue laid down in tbe confossion, ,. that the Lord Jesus, as
King and Eeacl of his church, heth appointecr a govsrnment L]oereit in the
hanils of church ofuers."

Q- 278. Does dt meon tlwt the ciuil ,mogistrate is to receiue alrytears from ,theduisions of the ofice-beorera o/ the Aurch, and f.naUy to d,eteriine in thc cases
lhus brought before him?

-d.. such cannot bo the meaning; for then tho government would bo in tho hanils
of church officors cunjodntlg with tho magistrato ; whereag tho confession decleres
tlrat it is " in the bands of church ofrcors, distinct lrorn the civil magistrato.,,
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H. L. (Sc.) Q. 279. Docs it mean liat, when controuersies or.ise, onil the peon of tlu

190.1 
Church is broken by the dbputes of its nzerrbas and ofice-beorers, the magislralc

w is entitled, to call, tlte gmrlies be/ore hint, to giae judgment between them, ond,

{l*-.^!lt:l:: thereaufter t<t compel the CLurch to 2t oceed in conufonnii,y toith hit uiews!
tiiff:lly 

..d. Such 
""ooot 

b. tho meaning; for bhe Confcssion teachcs rhat ,,there 
ie

-{dspusr,y op) no other HeBd of the Churcb but the Lord Jesus Christ,', and it also declaree

.r..j;,.,,- 
that " il belongetlt to syrtuls and, councils ministerially " (that is to ssy, under

if,""'rli" Christ) " to determine conttoversics of faith and cases of cotrscionco, eud to set

lltrcrulsrun' nnd government of his church; " anil in this very p".."g-u it is intimated that
youxa. the magistrate cannot efectually *ccomplish tho objcct it is his duty to aim

It, rvithout resortiug to the authority of ecclcsiastical assemblies.
APPEIDTX' Q. 280, Does it meon that, wlten, Churuh and State d,ifer on ang question oJ

Church polity, or d,iscipline, or Scripture Ttrinciple, thc State must-always t
held' to be in the right, anil it is the d,utg of thz chwch to s*ccunb I or thot, on

i : : 
i .,",1,,r;r,r; the wpposition of the Stah being in the right (a thing uhich, houeuer, cannot fo','.

certainly kno,Lon), the Chtrch mag be co.mpelld, b.y the ciui,l arnt, to gi.ue uay?
1.. rn that casc therc woultr bo another head than the Lord Jesus christ,

and thero wonld zol be, in any reasonablo meaning of the wor<ls, a goy€rnmsn!
in tbe Church ,, distinct from the civil magistrate.',

Q. 28L. Does it mean that the magistrata shall make the Church obey his Acts
. oJ Parliament?

-d. No; it says expressly that he is to provide that the things done by tho
Church shall be .. according to the mind. of God.',

Q' 282. Does it neom that rtlesiostical synorls cannot be lnld unless he i"
pleased to conuoke tlLem?

1. It says nothing like that; his porver to call synods, when he wishes to
consult them, and to have their cid, neither exclucles nor infringes on the
Church's righ! to hold lhem when she thinhs them necessary; as is specially
shown in the Act of Assembly, 164?, by whioh the Confession was approvetl
and adopted.

Q, 283. Does it mean that he may lawful,lg dnfrdnge on the freedom oJ
sg tt otl ica,I deliberations ?

/. Such cannob be tho meauing; for, in doing so, he musi arrogate the
power of the keys, destroy the distinction betrreen civil and ecclesiastical
governmett, and make himself head of the Chur.ch; and a, synod acting undor
coercion rvould, in respect of character and authority, be i.ndeed no synod
at all.

Q. 284. What, lhen, i; the rneaning oJ it?
-4, The meaning of it is that the megistreto hath authority, and il is his

iluty, in his ofiicial capacity, to concern himself about the interests of roligion
and tho welfare of the Church; end, in such ways as aro competent to him,

. consistcntly with Christ's oxclusivc Ileadship in the Church, and the rights of
that govornment which ie.'distinct from the civil magistrator" namely, by his
eramplo, his influeuce, end his legitimate control over temporal things, to tako
ordcr (not to giue ord,er, or command, but to take order, or provido) for their
advancement.
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THE KING

ON APPEAL FROM TEE SUPREME COURT OF CANADA.

C'unadian Act (53 Yict. c. 4)-Orders in Council therannd,er-Construction-
Grants thereunder inclu<le Mines und Mineruls. .. i

I  , ,  i

Eeld, that the appellant railway company, beirg satitled under Cansdian
Act 63 Yict. c. 4 and an Order in Council urado in pursuance thereof to
grants of Dominion lands as a eubsidy in aid of the construction of their
railway, were entitled to-them without any reservation by the Crowo of
mines and minerals except gold and silver. The Dominion Lands Act,
1886, and the Regulations of 1889 thereunder, which prescribe a reserya-
tiou to that etrect, do not apply. They relate oniy to the sale ofDominion
lands and'r6-thd-seit)ement, use, and. occupalion thereof. The lrants in
jlgti"l-Y."_1:lil:g":i. .d..

AppsA.T, from a clecree of the Supreme Court (April 29, 1903)
alfirming by an equal division of opinion a decree of the
Exchequer Court (Nov. 10, 1902).

The question decidecl in this &ppeal related to certaiu
Dominios lancls granbed to the &ppellant railway company
by way of subsidies in aid of the construction of their railway,
whether these grants were subject to a reservation in favour
of the Crown of mines and. minerals. That depend.ed. upon
whether the general law prescribed by the Lands Acts and
Orders in Counoil made thereunder applied, or whether the
Epecial Dominion Act (53 Vict. c. 4) ancl special Orders in
Council thereuncler authorizing the grants in question in effect
overroale the general laW ancl reualereil the grants free of
reservation except as regardB gokl and silver.

Both the special and general legislation are sufficiently sei

out iD their lrorilships' judgment.

i Present: Lono Mecreanrnx, LonD Devrr, Lono Rorrnrsox, Loao
Lrxor.Er, and Sn Anrson \Yrr.sox.
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